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STATEMENT OF QUESTIONS PRESENTED 


L Under Sec. 128 (k) of the Sales and Use Tax Act are 
the subcontracts, verbal or otherwise, for materials and 
supplies made pursuant to the contracts signed by the 
appellant with the United States Government, the District 
of Columbia Government and the Editors Building, re¬ 
spectively, the said three contracts having been entered 
into in writing with an unconditional liability on the 
part of all parties before the enactment of the Sales and 
Use Tax Act, exempt from the sales and use tax? 

2. Under Sec. 128 (k) of the Sales and Use Tax Act are 
the subcontracts, verbal or otherwise, for materials and 
supplies made pursuant to the contracts signed by the 
appellant with the United States Government, and the Dis¬ 
trict of Columbia Government, respectively, the said two 
contracts being exempt from tax under the law and en¬ 
tered into in writing with an unconditional liability on 
the part of all the parties before the enactment of the 
Sales and Use Tax Act, exempt from the sales and use 
tax? 

3. What is meant by Sec. 1101 (d) of the Regulations, 
when it states “such contractor may purchase such ma¬ 
terials and supplies as are to be physically incorporated 
in and become real property without the payment of the 
tax • • For example, whether lumber necessary for 
forms to pour concrete for walls of a building or struc¬ 
ture became part of the real property—it being necessary 
forcibly to remove the form lumber from said walls by 
special tools—said forms being reused and after the fifth 
use being entirely consumed and scrapped. 

4. Was there anv liability for sales or use tax on the 
appellant for materials, which became part of the finished 
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building or job when the contract was with the Federal 
or District of Columbia Government and was tax exempt? 

5. Was there any liability for sales or use tax on the 
appellant for materials, part of which became a part of 
the finished building or job and the balance of the ma¬ 
terial made valueless when the contract was with the Fed¬ 
eral or District of Columbia Government and was tax 
exempt? 

6. Was there any liability for sales or use tax on the 
appellant for materials or equipment, which were neces¬ 
sary and required to complete the building or job pur¬ 
suant to the appellant’s contract, said materials being 
consumed in whole or in part in their use when the con¬ 
tract was with the Federal or District of Columbia Gov¬ 
ernment and was tax exempt? 

7. Was there any liability for the sales or use tax on the 
appellant for rental of equipment, forms or materials, 
which were necessary and required to complete the build¬ 
ing or job pursuant to the appellant’s contract? 

8. Does the word ‘‘pursuant” as used in Sec. 128 (k) of 
the Act mean that all subcontracts made by the original 
contractor are embraced within the section? 

9. Has the District of Columbia the legal right, when 
it has executed a contract for building the Dupont Under¬ 
pass, for a lump sum, before the enactment of said Sales 
and Use Tax Act, to claim that the contract is liable to 
said District under said Tax Act for subcontracts exe¬ 
cuted bv the contractor for materials, equipment and sup¬ 
plies pursuant to bis original contract, said materials, 
eouinment and supplies being delivered to the contractor, 
a^ter the effective date of said Tax Act? 

10. Has the District of Columbia the legal right, when 
it has executed a contract for the building of the Dupont 


Underpass, for a lump sum, before the enactment of the 
District of Columbia Sales and Use Tax Act, to claim 
that the contractor is liable to said District under said 
Sales and Use Tax Act for subcontracts, verbal or other¬ 
wise, made after the effective date of said Tax Act, but 
made by the said contractor pursuant to his original con¬ 
tract? 

11. Has the Federal Government, the law making au¬ 
thority for the District of Columbia, the constitutional 
right, when it has executed a contract for building the 
General Accounting Office Building, for a lump sum, be¬ 
fore the enactment of the District of Columbia Sales and 
Use Tax Act, to make the contractor liable for a tax to 
the District of Columbia for materials, equipment and 
supplies purchased or used by the contractor pursuant to 
his said original contract with the Federal Government? 

12. Whether the Sales and Use Tax Act and the Regu¬ 
lations made thereunder, as attempted to be applied by 
the District of Columbia authorities in the instant case, 
are retroactive, unconstitutional, discriminatory and con¬ 
fiscatory? 
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No. 11,543 


John McShatn, Inc. Appellant, 

(A body corporate) 

v. 

District op Columbia, Appellee. 

Appeal from the District of Columbia Tax Court, formerly 
Board of Tax Appeals for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The matter is before this Court on petition for review 
filed by the appellant for a review of the decision by the 
District of Columbia Tax Court, formerly the Board of 
Tax Appeals for the District of Columbia. This Court 
has jurisdiction by virtue of the Code of Laws of the 
District of Columbia, 1951 Edition, Title 47, Sec. 2404. 
The petition for review filed by the taxpayer sets forth 
the facts necessary to show the existence of the jurisdic¬ 
tion, (24 A, et seq. Appellants App.) 
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STATEMENT OF CASE 

1. That your petitioner is John McShain, Inc., a body 
corporate, organized under the laws of the State of Penn¬ 
sylvania, and having an office and doing business in the 
District of Columbia. It is, at this time, engaged in 
erecting buildings for the Government of the United 
States, for the Government of the District of Columbia, 
and for private interests. 

2. Petitioner, in competition with other contractors, 
was the low bidder and entered into contracts as follows: 

(a) District of Columbia—to construct the Dupont 
Circle Underpass. Contract dated December 18, 

1947. 

(b) Owners of Editors Building, for construction of 
said building. Contract dated November 24, 

1948. 

(c) United States Government, for construction of 

General Accounting Office Building. Contract 
dated February 2, 1949. (4A Appellant’s App.) 

3. The District of Columbia Sales and Use Tax was 
approved by the United States Congress on May 27, 1949 
and became effective as of August 1, 1949. (4A Appellant’s 
App.) Therefore, all of said contracts herein involved 
were entered into prior to the effective date of the said 
Sales and Use Tax. 

4. That the tax in controversy herein is a Use and 
Sales Tax for the calendar month of September, 1949 in 
the amount of $1,162.74, including tax, penalty and in¬ 
terest. Said assessment is based upon the purchase and 
use of materials in the construction by the petitioner of 
the General Accounting Office building under a contract 
with the United States Government: the Dupont Circle 
Underoass under a contract with the Government of the 
District of Columbia: and the Editors Building under 
contract with a private owner. (2A, Appellant’s App.) 

5. That your petitioner failed to file a tax return for 
reasons hereinafter set forth, whereupon the Office of the 
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Assessor for the District of Columbia made a written 
demand npon yonr petitioner to make available copies of 
contracts and purchase records in their entirety covering 
all of the aforesaid projects for a particular calendar 
month. Your petitioner, continuing to protest, furnished 
the records and information demanded for the month of 
September, 1949, whereupon the Office of the Assessor 
prepared and levied the following assessments: 

Project Amount 

General Accounting Office Building $36,322 92 
Editors Building 4,404.20 

Dupont Circle Underpass 4,918.50 

Purchases subject to tax $45,645.62 

Tax @ 2% 912.91 

Penalty and Interest 249.83 $1,162.74 

• (3A Appellant’s App.) 

6. Notice of the aforesaid assessment was received by 
the petitioner on September 21, 1951, and the tax, pen¬ 
alty and interest was paid by the petitioner under writ¬ 
ten protest, on September 28, 1951, as appears in the 
record of this case. (3A Appellant’s App.) 

7. Your petitioner appealed to the Board of Tax Ap¬ 
peals for the District of Columbia for cancellation and/or 
reduction of said assessment, and tax hearings were held 
and decision rendered, from which decision appeal was 
duly made to this Honorable Court. 

PERTINENT STATUTES AND REGULATIONS 

District of Columbia 
Revenue Act of 1949—Title I 

District of Columbia—Sales and Use Tax Act. 

Sec. 117. “Sale” and “selling” mean any transaction 
whereby title or possession, or both, of tangible 
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personal property is or is to be transferred by 
any means whatsoever for a consideration by a 
vendor to a purchaser, or any transaction 
whereby services subject to tax under this title 
are rendered for consideration or are sold to 
any purchaser by any vendor, and shall include, 
but not be limited to, any “sale at retail” as 
defined in this title. Such consideration may 
be either in the form of a price in money, rights, 
or property, or by exchange or barter, and may 
be payable immediately, in the future, or by 
installments. 

Sec. 128. Gross receipts from the following sales shall 
be exempt from the tax imposed by this title: 
(a) Sales to the United States or the District or 
any instrumentality thereof. 

(k) Sales of goods made pursuant to bona fide con¬ 
tracts entered into before the date of approval 
of this Act: Provided, That there is a contract 
in writing signed by the purchaser and vendor 
which imposes an unconditional liability on the 
part of the purchaser to buy the goods covered 
thereby at a fixed price and without escalator 
clause, and an unconditional liability on the 
part of the vendor to deliver a definite quan¬ 
tity of such goods at the contract price. 

Regulations under D. C. Sales arid Use Tax Act. 

Sec. 1101. Sales of material used m the construction, 
repair, or alteration of real property. —A tax¬ 
able “retail sale” includes the sale of material 
used in the construction, repair, or alteration, 
• of real property, which material becomes real 
property upon completion of the work, regard¬ 
less of whether or not such real property is to 
be sold or resold. As used herein, the word 
“contractor” includes “subcontractor”. Re¬ 
sponsibility for filing returns and paying the 
tax with respect to different types of contract 
for such construction is fixed as follows: 

(d) Where a contractor enters into a construction 
contract with a semipublic institution holding a 
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valid exemption certificate, or with the United 
States or District Governments or instrumental¬ 
ities thereof, such contractor may purchase such 
materials and supplies as are to be physically 
incorporated in and become real property with¬ 
out payment of the tax and shall not charge 
any such semipublic institution, or government 
or any instrumentality of such government, 
reimbursement for any sales or use tax thereon. 
The contractor shall in the case of such exempt 
purchases furnish his suppliers with a pur¬ 
chaser^ certificate in the following prescribed 
form: 

Contractor’s Exempt Purchase Certificate 

I hereby certify that I am engaged in the 
performance of a construction contract on a 
project for the following named exempt agency 
or organization: 


the United States or District Government or 
instrumentalities thereof, or semipublic 
institutions (state which) 


Address of Same 

That such organization holds an exemption certificate 

No..issued by the Assessor 

or 

That such agency is to the best of my knowledge and 
belief exempt from the Sales and Use Tax because it is a 


the United States or District Government or 
instrumentalities thereof, or semipublic 
institutions (state which) 

in accordance with Sec. 1101 (d) of the regulations. 

That this certificate is issued to cover all purchases of 
materials and Supplies to be physically incorporated in 
end become a permanent part of the project referred to 
above. 

Registration No. 


Print No. or “None” 
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(Signed) -----.-:_ 

Written Signature of Contractor 


Name of Firm 


Address 


(Contractors may make copies of this certificate 

for their use) 

(d) (3) Where a contractor uses materials or supplies 
by using them in the construction, repair or 
alteration of real property for an exempt semi¬ 
public institution or government agency, and 
such contractor has already paid the sales or 
use tax on such materials or supplies at the 
time or purchase, he may deduct the purchase 
price of the same on his next monthly return 
as an adjustment. 


STATEMENT OF POINTS 

1. The Tax Court erred in failing to hold construction 
contracts herein were exempt from the District of Colum¬ 
bia Sales and Use Tax because all of said contracts were 
executed for a lump sum before the enactment of the 
Sales and Use Tax Act. 

2. The Tax Court erred in failing to hold that all sub¬ 
contracts, verbal or otherwise, for materials and supplies 
made pursuant to contracts with the United States and 
District of Columbia, respectively, were tax exempt—the 
contracts with the United States and District of Columbia 
being respectively tax exempt. 

3. The Tax Court erred in holding that form lumber 
necessary for pouring concrete for walls of a tax exempt 
building or structure was taxable under the Sales and 
Use Tax Act, said form lumber being exhausted in its 
use. 
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4. The Tax Court erred in holding that material, part 
of which, went into a tax exempt building, and 'part,.of 
which became valueless, was not tax exempt . ... p- 

5. The Tax Court erred in failing to hold that mate¬ 
rials and equipment were not tax exempt, although said 
materials and equipment were necessary to complete a 
contract for the construction of a building or structure, 
which was tax exempt. 

6. The Tax Court erred in holding that some of the 
rental equipment which was necessary to complete a con¬ 
tract for the construction of a building or structure was 
liable to tax under the Sales and Use Tax Act. 

7. The District of Columbia, having executed, prior to 
the Sales and Use Tax Act, a contract for a lump sum 
for the construction of the Dupont Underpass, a tax 
exempt project, has no right to charge the contractor 
with use tax liability for materials, equipment and sup¬ 
plies necessary for the completion of the contract and 
purchased or used pursuant to the contract. 

8. The United States Government, the lawmaking 

power for the District of Columbia, having executed, prior 
to the District of Columbia Sales and Use Tax Act, a 
contract for a lump sum for the construction of the Gen¬ 
eral Accounting Office, a tax exempt project, has no right 
to charge the contractor with use tax liability for mate¬ 
rials. equipment and supplies necessary for the comple¬ 
tion of the contract and purchased or used pursuant to 
the contract. - 

9. Neither the District of Columbia Government, nor 
the Federal Government having entered into contracts 
for a lumu sum for the construction of a project before 
the Sales and Use Tax Act has a right, subsequent to 
execution of said contract to diminish said lump sum of 
said contract by the payment of use taxes to the District 
of Columbia. 
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10. Under Sec. 1101 (d) (3) of the Regulations under 
the District of Columbia Sales and Use Tax Act, all ma¬ 
terials, equipment and supplies used in the construction, 
repair or alteration of real property for a Government 
agency are tax exempt. 

SUMMARY OF ARGUMENT 

(a) The entire tax, on all three contracts, is void be¬ 
cause it is retrospective—impairs petitioners rights under 
an existing valid contract—is discriminatory—unconstitu¬ 
tional. 

(b) The General Accounting Office Building and Du¬ 
pont Circle Underpass were contracts with title United 
States Government and Government of the District of 
Columbia, respectively, and as such, were exempt under 
Section 128(a) of the Act, and 1101(d) of the Regulations. 

(c) The taxes on the General Accounting Office Build¬ 
ing and the Dupont Circle Underpass were assessed and 
taxed by the District of Columbia in error on the follow¬ 
ing items, and for the following reasons: 

1. Form lumber—because it was exhausted in the 
work and its value went into the building. 

2. Cinders—Nails—Centers—Bolsters—Rubble stone— 
Re-inforcing Steel, etc. were materials incorporated in the 
building. 

3. Rentals on Cranes—Piling—Steel Forms—Equip¬ 
ment—because items were rentals and not sales. 

4. Electric power—demurrage—a service and rental, 
not a sale. 

. 5. Wheelbarrows—Tools—Repair parts and various 
suoolies—fully consumed and their value went into the 
building. 
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6. Paper towels—Paper cups—Hose—Water Tanks— 
Office Supplies—Oil—Gasoline—Protective Equipment— 
all consumed and their entire value went into the building. 

(d) All of the materials and supplies set forth above 
were consumed, entire value went into the building, and 
were necessary items to enable the petitioner to fully 
perform its obligations under its contracts to furnish a 
completed building or project. Health laws—labor con¬ 
tracts were petitioner’s obligations under its prime con¬ 
tracts. 

(e) Each and every item of material purchased or 
used in the three contracts were pursuant to contracts 
entered into prior to effective date of the tax Act, and 
are exempt. Petitioner could not have known or antici¬ 
pated Section 128(k) of the Act, which is contrary to cus¬ 
tom of the trade. Had petitioner knowledge of said Sec¬ 
tion 128(k), it could have complied with it. 

<f) The District of Columbia Government and the 
United States Government each entered into solemn valid 
contracts with the petitioner with a stated money con¬ 
sideration: Subsequently, by a tax law, they attempt to 
do indirectly, what they cannot legally do directly—“im¬ 
pose a new dutv”, and diminish their respective financial 
contract obligation by their own act. 

ARGUMENT 

Retroactive Laws and Regulations Invalid. 

"Retroactive laws and regulations, and laws and regula¬ 
tions violating the due process clause of the Fifth Amend¬ 
ment are invalid. 

Section 128 Ck) of the Act exempting certain sates , 
provides: 
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“Sale of goods made pursuant to bona fide contracts 
entered into before the date of approval of this Act: 
Provided, That there is a contract in writing signed 
by the purchaser and vendor which imposes an un¬ 
conditional liability on the part of the purchaser to 
buy the goods covered thereby at a fixed price and 
without escalator clause, and an unconditional lia¬ 
bility on the part of the vendor to deliver a definite 
quantity of such goods at the contract price.” 

The legal definition of the word “pursuant” is set forth 
in the following cases: 

Old Colony Co. vs. Comm. Ini. Rev., 301 U. S. 383; 
57 S. Ct. 813, 81 L. Ed. 1169. 

“The words of the statute are plain and should 
be accorded their usual significance.” 

Pursuant to is defined as “acting or done in con¬ 
sequence or in prosecution (of anything): hence, 
agreeable, conformable, following, according to.” 
Webster 7 s New International Dictionary, Unabridged, 
Second Ed. 1935. 

Geddes and Moss vs. First National Insurance Co., 
189 La. 891, 181 So. 436. 

“Hereafter—prospective and not retroactive”. 
Potter vs. Realty Security Corp., 77 Fla. 768. 
“Conformable to, agreeable to, or in accordance 

with”. _ 

Lawson Richards Inc. vs. Blalock, 30 SW 2d 797. 
“Done in accordance with or by reason of some¬ 
thing”. 

Therefore, it is appellant’s confirmed opinion that said 
Sec. 128 (k) necessarily means that the three contracts 
with the United States Government, the District of Co¬ 
lumbia Government, and the Editors Building, all having 
been entered into in writing with an unconditional lia¬ 
bility on the part of parties concerned, including the ap¬ 
pellant, prove that all sales and uses of materials in¬ 
volved in these contracts are exempt. The contracts 
antedated the law, and all the purchases were made pur¬ 
suant to the contracts “and done in consequence or in 
prosecution thereof”. 


11 


Neild, et al vs. District of Columbia. 

In regard to the tax being invalid because it is retro¬ 
active, we respectfully submit that the law was well set¬ 
tled in the District of Columbia in the case of Neild, et 
cl, vs. District of Columbia, 71 Apps. D.C. 306, 110 F. 
2d 246. This is the law of this jurisdiction and we shall 
quote from it directly and from cases in other jurisdic¬ 
tions referred to by the Court, as the basis for the Court’s 
opinion: 

5. “Constitutional Law. 

The rights and liberties protected by the Bill of 
Rights of the Federal Constitution against encroach¬ 
ment by the national government are applicable to 
District of Columbia, although not to the states.” 

7. “Commerce. 

The Commerce clause operates as a limitation solely 
upon the states, and is no bar to the power of Con¬ 
gress in any event.” 

19. “Constitutional Law. 

A ‘retroactive law’ takes away or impairs vested 
rights acquired under existing laws, or creates a new 
obligation, imposes a new duty, or attaches a new 
disability, in respect to transactions or considera¬ 
tions already past.” 

The above is a frequently quoted statement by Jus¬ 
tice Story. 

“The rule is well settled that unless the contrary 
plainly appears a statute operates prospectively only; 
in other words, ‘That a statute ought not to be con¬ 
strued to operate retrospectively in the absence of 
clear, strong, and imperative language commanding 
it; and if a double sense is possible that which re¬ 
jects retroactive operation must be selected.”’ Pg. 
314. 

“Story, J., in Society for Propagation of the Gospel 
vs. Wheeler, Fed. Cas. No. 13,156, 2 GalL 105,139. 
See also, Sturges vs. Carter, 114 U.S. 511, 519, 5 S. 
Ct. 1014, 29 L. Ed. 240; 2 Cooley, Taxation, 4th Ed. 


1924, p. 513; Gray, Limitations of Taxing Powers, 
1906, 1828: *• • • laws which decree consequences 
or create liabilities arising ont of facts which 
existed or transactions which took place before the 
enactment of the laws; and which consequences or 
liabilities did not by law exist with respect to such 
facts or transactions, at the times the facts existed 
or the transactions took place.’” Note—Pg. 314. 
“MacaUen Co. vs. Massachusetts, 279 U.S. 620, 628, 
49 S. Ct. 432, 434, 73 L. Ed. 874, 65 A.L.R. 866.' Stint- 
son, Retroactive Application of Law—A Problem in 
Constitutional Law, 38 Mich. L. Rev. 30, 37-38: ‘The 
common characteristic of the cases holding the retro¬ 
active application of a statute contrary to due process 
of law is the element of surprise. A person who has 
changed his position, omitted to change it, or made 
commitments in reliance upon the law in force at the 
time is suddenly confronted with a change in the law 
applicable to his prior conduct, resulting in a liability 
or loss of investment which he has no opportunity to 
anticipate and avoid. On the other hand, in the cases 
holding the retroactive application of a statute con¬ 
sistent with due process of law, the element of sur¬ 
prise is lacking.’ ” Note—pg. 315. 

Quotations From Cases Cited in Neild Case. 

In further support of our contention, we respectfully 
submit quotations from cases used by the District of 
Columbia Court of Appeals in the Neild case: 

Welsh, Henry, 305 TT.S. 134, 59 S. Ct. 121, 83 L. Ed. 
87. 

“Tax could not have been foreseen at time of vol- 
nnt&ry set** 

Nichols'v. Coolidge, 274 TT.S. 531, 47 S. Ct. 710, 71 
L. Ed. 1184. 

“Tax so arbitrary and capricious as to amount to 
confiscative violation of the 5th Amendment”. 
Vntemeyer v. Anderson, 276 TJ.S. 445. 48 S. Ct. 353, 
72 L. Ed. 645. (Gift tax on gift made, while law 
was before Congress). 

“The taxpayer cannot foresee and ought not to be 
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required to guess the outcome of pending meas¬ 
ures. * * 

Skwab v. Doyle, 258 TJ.S. 529, 42 S. Ct. 391, 66 L. Ed. 
747. 

“Tax measures are strictly construed”. 

The Court quotes Justice Story as follows: 

Story Constitution, Sec. 1398. 

“Retrospective laws are, indeed, generally unjust; 
and, as has been forcibly said, neither accord with 
sound legislation nor with the fundamental principles 
. of the social compact.” Pg. 535. 

The Court goes on to say, “* • * It is the sense of 
the situation that that which impels prohibition in 
such cases exacts clearness of declaration when bur¬ 
dens are imposed upon completed and remote trans¬ 
actions, or consequences given to them of which there 
could have been no foresight or contemplation when 
they were designed and consummated.” Pg. 535. 

Cooley on Taxation 

Retroactive—applied to tax—the question is whether a 
particular act gives a new right or creates a new liability 
or whether it merely relates to a remedy. ( Cooley on 
Taxation , Vol. 2, 4th Ed. 515 (1924). 

“Statute cannot impose taxation for previous years 
upon class of property not then subject to taxation 
at all.” 

First National Bank v. City of Covington, 103 F 526, 
527. 

“The court will not attempt to decide that there may 
not, in extreme cases, be a legitimate statutory enact¬ 
ment imposing a retroactive taxation for previous 
years upon a class of property not then subject to 
taxation at all. But it would at least be a rare case, 
and one which would come extremely near to taking 
property for public use without just compensation, 
and might be most dangerous and oppressive, as well 
as destructive of many other established principles of 
the law of taxation. If the power to do this exists at 
all, there is no limit to it; and it might illustrate the 


subject to consider the result if church property now 
exempt should, as it lawfully might, be made subject 
to taxation in the future, and not only so, but retro¬ 
actively, for 10, or 20, or even 50 years back. Here 
would be a practical confiscation of such property 
for public use/ 

~ Retroactive Legislation Is Looked On With Disfavor. 

UJS. vs. Bwrr, 159 U.S. 78, 15 S. Ct. 1002, 40 L. Ed. 82. 

“Retroactive declaration must be clear, strong and 
imperative”. “Dealing with a tax measure and what¬ 
ever doubt exists must be resolved against it.” 

Layton v. Home Indemnity, 9 Wash. (2d) 34, 113 P. (2d) 
538. 

“Accepted rule that retroactive legislation is looked 
upon with disfavor.” 

Minnesota Law Review — Vdl. 20-1935, pg. 782. Society 

for the Propagation of the Gospel v. Wheeler. 

Justice Story said: (in construing the term “retro¬ 
spective law”)—“Is it confined to statutes, which are 
enacted to take effect from a time anterior to their 
passage, or does it embrace all statutes, which, though 
operating only from their passage, affect vested 
rights and past transactions?” 

He answered this query by declaring: “It would be 
a construction utterly subversive of all the objects 
of the provision, to adhere to the former definition 
• • • Upon principle, every statute, which takes 
away or impairs vested rights acquired under exist¬ 
ing law, or creates a new obligation, imposes a new 
duty, or attached a new disability in respect to trans¬ 
actions or considerations already past, must be 
deemed retrospective • • •” 

Page 796. “It has been held that an estate tax im¬ 
posed upon gifts, made and completely vested beyond 
recall before the passage of the tax and not made in 
contemplation of death, is arbitrary and amounts to 
the confiscation of property in violation of due proc¬ 
ess of law. These are also laws which are unreason¬ 
able and deny notice and hearing solely because they 
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are retroactive. They also destroy proprietarian in¬ 
terests. ” 

Nichols v. Coolidge, (1927) 274 U.S. 531, 542, 543, 47 
Sup. Ct. 710, 71 L. Ed. 1184; Reinecke v. Northern 
Trust Co. (1929) 278 U.S. 339, 49 Sup. Ct 123, 73 
L. Ed. 410; MiMJcen v. United States , (1931) 283 U.S. 
15, 20, 21, 51 Sup. Ct 324, 75 L. Ed. 809. See also 
Kentucky Union v. Kentucky, (1911) 219 U.S. 140, p. 
152, 153, 31 Sup. Ct. 171, 55 L. Ed. 137; Road Im¬ 
provement District v. Missouri Pacific R. Co., (1927) . 
274 U.S. 188, 191, 192, 47 Sup. Ct. 563, 71 L. Ed. 992. 
Page 797. ‘‘In giving to proprietarian interests a 
maximum of protection the courts expanded the 
meaning of retroactive laws. The original common 
law definition was a law which operated on past acts 
from a time prior to passage or on past or pending 
cases. The development of the principle leaves the 
term meaning any law which operates on past acts 
from a time either anterior or subsequent to enact¬ 
ment. Inasmuch as the meaning was expanded in 
bringing the principle to the defense of vested rights 
and its use in that capacity has received the greater 
emphasis today any law which divests property 
rights is retroactive and, unless justified by the court 
as being reasonable is invalid.” 


Limitation of Taxing Power 

Gray — Limitations of Taxing Power — 932, 933, 934 — 

Sec. 1828 (1906). 

Retrospective laws are here understood to be laws 
which decree consequences or create liabilities, arising out 
of facts which existed or transactions which took place 
before the enactment of the laws; and which consequences 
or liabilities did not by law exist with respect to such 
facts or transactions, at the times the facts existed or the 
transactions took place. 
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A retrospective act, discriminatory in character, or 
which creates liabilities in the nature of penalties, finan¬ 
cial or otherwise, and which by reason thereof puts the 
taxpayer into a hard situation which he might have 
avoided if he had had knowledge of the law, is a violation 
of the due process of law. 

A decision in New Jersey, The State, Dixon, Prosecu¬ 
tor v. The Mayor, etc. of Jersey City, 37 N.J.L. 39, illus¬ 
trates admirably the distinction between those retroac¬ 
tive laws which should be upheld, and those which are 
condemned. There a statute under which taxes had been 
levied and not collected was repealed; and thereafter the 
legislature passed an act reviving the taxes and the pen¬ 
alties attached to nonpayment. So far as the act revived 
the taxes themselves, it was deemed to be within the 
legislative power; but with respect to the penalties, it was 
deemed to be beyond the legislative power to impose pen¬ 
alties upon the citizen by retroactive legislation. 

League v. Texas, 184 C.S. 161, 22 S.Ct. 475, 46 L.Ed. 
478. • State may pass retrospective law which shall not be 
•ex post facto, or such as to impair obligations of con¬ 
tracts. 

Canal Co/s Case, 83 Md. 626. A State can no more 
impair the obligations of her own contract than she can 
impair the obligations of an individual’s contract. 

Brmvn v. Merrimack R. S. Bank, 67 N.H. 549, 39 At. 
S.B. 336. In making contracts, a town or city does not 
act in its legislative capacity. In this capacity it resembles 
an individual or corporation, and its contracts have same 
binding force upon it that the contracts of individuals have 
upon them. 49 N.H". 472, Greenland vs. Weeks, and are 
equally protected by Federal Constitution from impair¬ 
ment by subsequent legislation on part of either the State 
or Town. 
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Fletcher v. Peck, 6 Cranch 87. Dist. of Mass. 

“Subsequent legislation on the part of either a State 

• or a town held unconstitutional” 

*• * . 

What Is, and What Is Not, Real Property. 

Exemption. 

Sec. 1101 (d)Sales and Use Tax Regulations. 

“Where a contractor enters into a construction con¬ 
tract with a semipublic institution holding a valid 
exemption certificate, or with the U. S. or District 
Governments or instrumentalities thereof, such con¬ 
tractor may purchase such materials and supplies as 
are to be physically incorporated in and become real 
property.” . 

U. S. v. Chas. H. Tompkins Co. 

The law in the District of Columbia is well established 
in the case of the United States vs. Chas. H. Tompkins 
Co., 63 Apps. D.C. 332, 72 F. 2d 383. We submit that 
this case involved the question of lien and that it is 
recognized law that lien laws and all statutory laws must 
be strictly construed, so that the opinions stated by the 
Court as to what is and what is not real estate, applies 
to the case at bar. We respectfully quote from this case 
and from cases to which this case referred, and also 
other recognized cases concerning the question here in¬ 
volved : 

“Various state courts have passed upon questions as 
to whether lumber for concrete forms is lienable ma¬ 
terial under their statutes, and many well-considered 
cases hold that it is, certainly to the extent of its 
exhaustion in the work; the theory being that at 
least so much of its value went into the building. 
Barker & S. Lumber Co. v. Marathon Paper Mills 
Co. 146 Wis. 12, 130 N.W. 866, 36 L.R.A. (N.S.) 875; 
B. F. Avery & Sons v. Woodruff & Cahill, 144 Ky. 
227, 137 S.W. 1086, 36 L.R.A. (N.S.) 866; Chicago 
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Lumber Co. v. Douglas, 89 Kan. 308, 131 P. 563, 44 
L.R.A. (N.S.) 843; E. R. Darlington Lnmber Co. v. 
Westlake Constr. Co., 161 Mo. App. 723, 141 S.W. 
931, 933; Moritz vs. Sands Lnmber Co., 158 Wis. 49, 
146 N.W. 1120, 51 L.R.A. (N.S.) 1040.” 

“If nnder state statutes of similar language and pur¬ 
pose recovery would be allowed from the private 
owner of a building on the theory that plaintiff *3 
material went into its construction, we see even 
greater reason for liability under a bond to pay all 
persons supplying materials in the prosecution of the 
work.” 

“The Tompkins Company required and used the 
forms in the making of which it is admitted that this 
lumber was used over and over again. The lumber 
was furnished for that purpose, and delivered to the 
job by the plaintiff, and, whatever its condition when 
removed, it was neither returned to him nor intended 
to be returned.” 

“In Tide Guaranty & Trust Co. v. Crane Co., 219 
TT.S. 24, 31 S. Ct. 140, 142, 56 L. Ed. 72, the claim 
arose under a similar bond for drawings and patterns 
for metal castings that went into the work, and the 
Supreme Court said that ‘those who furnish the pat¬ 
terns have as fair a claim to be protected as those 
who erect the scaffolding upon which the carpenters 
stand in doing their work upon the ship .’ 99 
Commercial Bank v. Pritchard, 126 Cal. 605. 

Real property—Land and that which is affixed to it. 

Intention of parties and question—can it be removed 
without destroying it or the property? 

Ford vs. Cobb, 20 N.Y. 348. Ct. Apps. 6 Smith 
“But it is otherwise with things which, being origi- 
• nallv personal in their nature, are attached to the 
realty in such a manner that they may be detached 
without being destroyed or materially injured, and 
without the destruction of, or material injury to the 
things real with which they are connected; though 
their connection with the land or other real estate is 
such that in the absence of an agreement or of any 
special relation between the parties in interest, they 
would be a part of the real estate/’ 


Barker & Stewart Lumber Co. vs. Marathon Pa/per 
Mills Co. 146 Wis. 12. 130 N.W. 866, 36 LEA (N.S.) 
875, 

“Thus, where lumber, piling timbers, and hardware 
were used in the construction of a cofferdam, the pur¬ 
pose of which was to hold back the water during the 
building of a permanent dam, and their life and sub¬ 
stance were consumed in the use to which and such 
an extent that they lost their identity and fitness as 
materials, although they retained some slight value 
as junk or firewood, and a limited portion could even 
be used in building another cofferdam, they were 
furnished ‘for or in or about* the permanent dam, 
and the subcontractors furnishing such materials are 
entitled to a lien on such permanent dam. 

The materials so used in the cofferdam cannot be 
regarded as tools, machinery, or equipment of the 
principal contractor to whom they were furnished.” 
In its opinion, the Court cited Simpson v. Comm. 88 
N.E. 911. 

Chicaqo Lumber Co. vs. Douglas, 89 Kansas 316. 131 
P. 563, 44 LEA (N.S.) 843 

“A reasonable interpretation of our statutes, we 
think, fairly includes the material used and consumed 
in the erection of the concrete walls. As counsel for 
the appellee says: 

“This is coming to be an age of concrete. Great 
concrete buildings are constantly being erected in all 
our cities. Several thousand of dollars worth of 
lumber will frequently be used up for forms in the 
erection of a single building. And architects and con¬ 
tractors must include such lumber in specifications 
and contracts as an inevitable part of the cost.” 

“The material in the forms furnished by appellee 
was understood by all to be a necessary part of the 
construction of the building. For a time these forms 
were an essential part of the walls, columns and par¬ 
titions. They were provided for in the contract and 
their character was included in the specifications. 
While the walls were hardening they were as essen¬ 
tial to the structure as the cement and sand which 
remained in the walls in a different form after the 


work was completed. These forms operated to en¬ 
hance the value of the land on which they were used 
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as did the labor in setting them up. They were 
finally taken down and removed, bnt the life and sub¬ 
stance of the material had been nsed np in the erec¬ 
tion of the building. The material cannot be re¬ 
garded as a part of the contractors’ plant because it 
was impregnated with cement and rendered practi¬ 
cally unfit for other uses. It was used directly in the 
construction of the building, and being consumed in 
that use it can fairly be said that within the meaning 
of our statute it entered into and was used in the 
erection of the building. It is clear that it came with¬ 
in the terms of the bond as it was “material fur¬ 
nished and used in and about said contract work”. 

Moritz v. Sards Lumber Co., 158 Wis. 146 N.W. 
1120 51 LRA (N.S.) 1040 

“Where materials are used directly upon the struc¬ 
ture itself, are instrumental in producing final results, 
are actually consumed in the use, they may properly 
be said to have entered into and form a part of the 
completed structure, although not physically incor¬ 
porated therein.” 

Physical contact and immediate connection with the 
structure at any time, is sufficient. 

Darlington Lumber Co. v. Westlake Const. Co. 161 
Mo. Apps. 723 141 S.W. 931, 933 Consumed and . 
lienable. 

Brogan vs. Nat. Surety Co. 246 U.S. 257, 38 S. Ct 250, 
62 L.Ed. 703. 

“Supplying labor and materials in prosecution of 
work” held subject of lien. 

From a careful reading of the above authorities, the 
question upon which all the Courts seem to be in accord 
concerning whether or not materials and supplies become 
real property, is first the intention of the parties, and 
secondly, the material having become attached to the real 
estate—can it be removed without destroying it and with¬ 
out destroying any other part or portion of the real 
estate 1 
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We, therefore, respectfully submit that the numberless 
items of supplies and materials mentioned in this brief, 
including particularly, form lumber, are exempt as real 
estate. This is true because there was no agreement to 
the contrary between the parties, and the articles in ques¬ 
tion were either consumed or could not be removed with¬ 
out destroying the items. 


Various Materials Used in the Construction. 

As appears from the testimony contained in the ap¬ 
pendix, the testimony of the appellant detailed a great 
number of types of materials used by the contractor in 
fulfilling his contract. This testimony was uncontra¬ 
dicted. 

Tour appellant thinks it might be helpful to the Court 
if it called the Court’s attention to several of the typical 
items. Accordingly, your appellant is presenting a few 
of the materials covered in the testimony. These items, 
different in kind, are illustrative of the questions in¬ 
volved, namely testimony as to one type of material, 
which was necessary for the construction of the building, 
form lumber, nails; testimony as to another type of ma¬ 
terials, a portion of which went into the building and 
the balance of materials became valueless, form ties, and 
another type, which represents rentals and which rentals 
were necessary to complete the contract. 

This, of course, is not the whole testimony, but is sub¬ 
mitted to show the pattern of the testimony offered. 

Form Lumber. Form lumber was used to hold wet 
concrete in place, when the walls were poured until 
the concrete hardened and set. The forms were 
pulled from the concrete with stripping bars and 
there was depreciation in the forms after each use 
of 20%. The ends were split. There were holes 
where the form ties went through and a certain 
amount of the form was broken when getting it away 
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from the concrete. This timber or lumber would 

have to be replaced when making new forms. There 
\ was no salvage. (38A to 40A, 58A, 65A, 66A, 90A to 
92A, 99AAppellant’s App.) 

Nails. Nails were nsed for the nailing of forms 
together. After the form was stripped from the 
concrete, the nails were not nsed again. They stayed 
in the concrete or they came ont at the stripping. 

. They were not nsed again. They were bent. They 
would have to be straightened in order to get them 
ont of the lumber. Sometimes they would become 
part of the building. (47A, 48A, 99A, 100A Appel¬ 
lant’s App.) 

Form Ties. The form is nailed together and held 
together with form ties. A form tie is a piece of 
steel, a thick, and has washers on it at various 
places that fit into the walls of the form. After the 
concrete was poured, part would remain in concrete, 
and there would be a certain amount protruding, ap¬ 
proximately 50%. This protruding part, unless it 
was on an unexposed wall, would be snipped off, and 
was scrapped. It had no salvage value. (40A to 45A 
Appellant’s App.) 

Piling Rental. Piling is a piece of steel shaped to 
hold a member together. In this case it was sheet 
piling driven into the earth in the ground to support 
earth banks. Normally the contractor rents this kind 
of equipment and it was also rented by the appel¬ 
lant. (105A Appellant’s App.) 

Crane Rental. Crane was rented at $120.00 or 
more a day and used for lifting, setting stones and 
lifting concrete. This rental covered the equipment, 
its manning and fueling. (63A, 100A, 101 A, Appel¬ 
lant’s App.) 

All of the Materials or Supplies Used in the Construction 

of an Exempt Project, Are Exempt Under the 
Sales and Use Tax Act. 

Regulations — 1101 (d) (3). Where a contractor uses 
materials or supplies by using them in the construction, 
repair or alteration of real property for an exempt semi- 


public institution or Government agency, and such con¬ 
tractor has already paid the sales or use tax on such 
materials or supplies at the time or purchase, he may 
deduct the purchase price of the same on his next monthly 
return as an adjustment. 

Those materials and supplies testified to as being used 
in the construction of an exempt building or job were tax 
free. Those materials or supplies which did not become 
part of the tax exempt building were nevertheless used 
to construct an exempt building or job. 

A portion at least of the equipment used in the con¬ 
struction of the tax exempt project became worn out, was 
expendable and consumed in its use. Its use was in the 
construction of an exempt building or job. 

NEITHER THE FEDERAL GOVERNMENT NOR THE 
DISTRICT OF COLUMBIA HAVE A RIGHT TO 
IMPAIR ITS CONTRACT WITH THE APPEL¬ 
LANT. 

Constitutional Rights of the Appellant Violated. 

The Federal Government, the lawmaking authority for 
the District of Columbia, having executed a contract for 
a lump sum for the building of the General Accounting 
Office Building, before the enactment of the District of 
Columbia Sales and Use Tax Act, has no constitutional 
authority to pass an Act compelling the appellant to pay 
tax^s out of the lump sum so contracted for. 

This is an impairment of the contract of the appel¬ 
lant. 

The District of Columbia has no constitutional author¬ 
ity, when it has executed a contract for a lump sum for 
the building of the Dupont Underpass, before the enact¬ 
ment of the said Sales and Use Tax Act, to claim that 
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the appellant shall pay taxes out of the lump sum so 
contracted for on account of subcontracts executed by 
the contractor for materials, equipment and supplies made 
pursuant to his original contract. 

This, is an impairment of the District of Columbia’s 
contract with the appellant 

Hudson v. United States, 12 Fed. Supp. 620. 

The plaintiff relies largely upon the decisions in Nich¬ 
ols v. C ootidge. 274 TT.S. 531, 47 S. Ct. 710, 71 L. Ed. 1184, 
52 A.L.R. 1081; Untemeyer v. Anderson, 276 IJ.S. 440. 
48 S. Ct 353. 72 L. Fd. 645. and Milliken v. United 
States . 283 F.S. 15, 51 S. Ct. 324, 326, 75 L. Ed. 809. ' 

“We think, putting these decisions together, it may 
be said that they hold in effect that if at the time a 
citizen enters into a transaction it is not taxable and 
he has no reason to believe or expect a tax will in 
the future be imposed by reason of it, a valid tax 
thereon cannot be laid by a subsequent statute. In 
the case of Milliken v. "United States, supra, it was 
said that in Nichols v. Coolidge, supra, and TTnte- 
meyer v. Anderson, supra, the basis of the decision 
was “that the nature and amount of the tax burden 
imposed could not have been understood and fore¬ 
seen by the taxpayer at the time of the particular 
voluntary act which was made the occasion of the 
tax,” and by reason of this fact, in both of these 
cases, the tax was held invalid. * * *” 

RoricJc, et al v. Board of Commissioners of Ever¬ 
glades Drainage Dist., et al. 57 F (2d) 1048. 

Obligation of contract is impaired when its value is 
diminished by subsequent legislation encroaching on or 
dispensing with, any part of force of obligation {Const. 
Art. 1, $ 10). 

State is as capable of making contract and as much 
bound thereby as individual. 

Den ex Dem. Berdan v. Van Riper, 16 New Jersey Law 

12 . 
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Statutes must not impair obligations of contract. (In 
case at bar, District of Columbia made a contract with 
appellant for an agreed money consideration prior to 
date of Act; then subsequent to Act, impaired said con¬ 
tract by decreasing said consideration.) 


CONCLUSION. 


From the foregoing it is unquestioned that all of the 
prime contracts being prior to the effective date of the 
Act, would be exempt because the facts are on all fours 
with the various cases cited. Therefore, the only pos¬ 
sible justification for the District claiming a tax is Sec. 
128 (k) of the Act stating “ provided there is a contract 
in writing, etc.” 

It is appellant’s theory that the contract between Mc- 
Shain and the various owners covers that situation, but 
the District, of course, claims that it relates to contracts 
between McShain and material men. 

All of these prime contracts were on what is known as 
monumental buildings, and let to McShain on a competi¬ 
tive basis. Well established method and trade practice is 
for the owner to submit plans and specifications to a 
number of general contractors, like McShain. Time is 
the essence because any delay is costly in projects costing 
millions of dollars. Contractors are allowed approxi¬ 
mately two weeks, more or less, to obtain subcontracts 
from material men and subcontractors involving the pur¬ 
chase of thousands of items of materials and thousands 
of working hours. The subcontractors and material men 
due to time limit prepare proposals hastily and submit 
same, sometimes in writing, but generally verbally. It is 
rot possible for the general contractor at that time to 
accept the proposal because he may not win the contract. 
After winning the contract, the general contractor, as is 
the custom in the trade, accepts in writing some of the 
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larger of the subcontracts, but in regard to materials 
running into thousands of items it is impossible to enter 
into a definite contract as set out in the aforesaid Sec. 
128, because of many reasons and particularly because 
of two reasons, i.e., the material such as steel and nails, 
for example, may not be called upon for delivery until 
one to three years after date, and the material man will 
only agree to furnish the material at the price at the 
time of delivery. Secondly, the general contractor at the 
time he wins the contract has no possible way of know¬ 
ing quantity necessary and consequently could not enter 
into such a contract as Sec. 128 describes. 

Therefore, Sec. 128 attempts to require general con¬ 
tractors to do something contrary to custom and trade 
practice and to do something which is impossible. 

The McShain Co. had no way of knowing, or anticipat¬ 
ing that a Sales or Use Tax Act, if passed, would contain 
the requirement of Sec. 128 (k), because this section is con¬ 
trary to the custom of the trade. Had the Company 
known it, in spite of custom, it could have entered into 
written contracts with the subcontractors. The contract¬ 
ing company was taken by surprise and being so taken 
it should not be liable for the taxes as shown in cases 
cited and quoted herein. 

Respectfully submitted 

Feed J. Rice 

1025 Connecticut Avenue, N. W. 

Washington, D. C. 

Michael M. Doyle 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorneys for Appellant. 
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1 Filed Nov 23 1951 

BOARD OF TAX APPEALS 
FOE THE DISTEICT OF COLUMBIA 

JOHN McSHAIN, INC. 

A body corporate 

Petitioner 

vs. 

DISTEICT OF COLUMBIA 

Eespondent 

Docket No. 1283 

Petition for Cancellation of Sales and Use Tax 

Assessment 

The above-named petitioner files this petition for a 
cancellation and/or reduction of the Sales and Use Tax 
erroneously assessed against it and paid by the peti¬ 
tioner over its protest, and petitioner alleges as follows: 

1. That the Board of Tax Appeals has jurisdiction by 
virtue of the Code of Laws of the District of Columbia. 

2. That your petitioner is a body corporate, organized 
under the Laws of the State of Pennsylvania, and having 
an office and doing business in the District of Columbia. 
It is, at this time, engaged in erecting buildings for the 
Government of the United States, for the Government of 
District of Columbia and for private interests. 

3. That the tax in controversy is a Use and Sales Tax 
for the calendar month of September, 1949 in the amount 
of $1,162.74, including tax, penalty and interest. Said 
assessment is based upon the purchase and use of mate¬ 
rials in the construction by the petitioner of the General 
Accounting Office building under a contract with the 
United States Government: the Dupont Circle Underpass 
under a contract with the Government of the District of 
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Columbia; and the Editors Building under contract with 
si private owner. 

4. That your petitioner failed to file a tax return for 
reasons hereinafter set forth, whereupon the Office of the 
Assessor for the District of Columbia made a written 
demand upon your petitioner to make available copies of 
contracts and purchase records in their entirety covering 
all of the aforesaid projects for a particular calendar 
month. Your petitioner, continuing to protest, furnished 
the records and information demanded for the month of 
September, 1949, whereupon the Office of the Asses- 
2 sor prepared and levied the following assessments: 


Project 

Amount 

General Accounting Office Building 

$36,322.92 

Editors Building 

4,404.20 

Dupont Circle Underpass 

4,918.50 

Purchases subject to tax 

$45,645.62 

Tax @ 2% 

912.91 

Penalty & Interest 

249.83 $1,162.74 


5. Notice of the aforesaid assessment was received by 
the petitioner on September 21, 1951, and the tax, penalty 
and interest was paid by the petitioner, under written 
protest, on September 28, 1951. Copy of said assessment, 
called Statement of Deficiency, is hereto attached and 
marked “Exhibit A”; and copy of letter of protest dated 
September 28, 1951, transmitting the check in payment 
of said assessment, is attached thereto as “Exhibit B”. 
Both are prayed to be read as a part hereof. 

Your petitioner appeals to the Board of Tax Appeals 
for the District of Columbia for cancellation and/or re¬ 
duction of said assessment and tax based on the following 
errors: 
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A. The Assessor committed error in making any as¬ 
sessment whatsoever for the following reasons: 

1. The contract with the District of Columbia con¬ 
cerning the Dupont Circle Underpass was entered into 
December 18, 1947; the contract with the owners of the 
Editors Building for its contraction was entered into on 
November 24, 1948; and the contract with United States 
Government for the construction of the General Account¬ 
ing Office Building was entered into on February 2, 1949. 

The Sales and Use Tax was approved May 27, 1949 and 
became effective as of August 1, 1949. All of said con¬ 
tracts herein involved were entered into prior to the ef¬ 
fective date of the said Sales and Use Tax. Therefore, 
the assessment was retroactive, unconstitutional, and dis¬ 
criminatory. 

2. The General Accounting Office Building and Dupont 
Circle Underpass were contracts with the United States 
Government and Government of the District of Columbia, 
respectively, and as such, were exempt under Section 
128-A of the Act. 

B. The Assessor disregarded the aforesaid prime er¬ 
rors, and as a result, levied said assessment. In doing 
‘so, the Assessor committed the following additional spe¬ 
cific errors in regard to the General Accounting 

3 Office Building and the Dupont Circle Underpass: 

1. He erroneously assessed and taxed materials 
incorporated in the building, namely, cinders, nails, cen¬ 
ters, chairs, bolsters, rabble 'stone, and reinforcing steel, 
etc. 

These assessments are in violation of Section 1101-D of 
the Regulations, and authorization from the Office of 
Public Administration, marked Exhibit “C”, hereto at¬ 
tached. 
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2. He erroneously assessed and taxed items of mate¬ 
rials which were rentals and not pnrchases, namely, Crane 
rentals, Piling rentals, Steel forms, Equipment rentals, 
etc. 

Rentals are not taxed under the Law. 

3. He erroneously assessed and taxed items of mate¬ 
rials, namely, tools, repair parts, wheelbarrows, and con¬ 
sumable supplies. 

Said materials were consumed on the job but necessary 
to fulfill the contract. 

4. He erroneously assessed and taxed items of mate¬ 
rials, namely, Lumber and Form Lumber. 

Said material became part of the realty but did not so 
remain because said materials were consumed in the prog¬ 
ress and completion of the building or project. 

5. He erroneously assessed and taxed items of mate¬ 
rials, namely, paper towels, paper cups, water tanks, hose, 
oil, gasoline, office supplies, protective equipment, etc. 

Said materials and items were necessary in order to 
carry out the petitioner’s obligations under said contracts 
to furnish a completed building or project. Administra¬ 
tive efficiency, health laws, labor laws, etc. required peti¬ 
tioner to purchase said items of materials solely for the 
purpose of complying with the terms and obligations of 
the petitioner under said contracts, i.e., a completed build 
ing or project. 

6. He erroneously assessed and taxed items of mate¬ 
rials, namely, electricity and demurrage, etc. 

Said purchases were for a service and the purchase or 
sale of service is not taxable under the law. 

4 WHEREFORE, your petitioner prays that this 

Honorable Board may grant an oral hearing on 
this petition, and 
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A. Pass an order cancelling said assessment made 
over the protest of your petitioner, or 

B. Materially reduce said assessment made over the 
protest of your petitioner, and 

C. Revoke petition’s liability for interest or penalty, 
and 

D. Direct a refund to your petitioner in such sum as 
this Honorable Board may determine. 

JOHN McSHAIN, INC. Petitioner 

• • • • 

5 “Statement of Deficiency*’ 

COPY 

John McShain, Inc. 

4th & G Streets, N. W. 

Washington, D. C. 

Reg. No. 601-05479-01 

Review of a listing submitted by your company on 
September 18, 1951, discloses certain purchases subject 
to Use Tax on which no tax has heretofore been reported 
or paid. Purchases during the month of September, 1949, 
charged as follows, were found to be taxable; they are 
more specifically detailed on the attached schedule: 


Project Amount 

General Accounting Office Building $36,322.92 

Editors Building 4,404.20 

Dupont Circle Underpass 4,918.50 


Purchases subject to tax $45,645.62 

Tax @ 2% 912.91 • 


• Subject to addition of penalties and interest to date 
of payment as provided by law. 
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Law Offices of 

FRED J. RICE 
and 

DOWNEY RICE 

' Suite 202 Stoneleigh Court 
1025 Connecticut Ave. N. W. 

Washington 6, D. C. 

September 28, 1951 

COPY 

Assessor for the District of Columbia, 

District Building, 

Washington, D. C. 

In re: Sales & Use Tax—Account No. 601-05479-01 

John McShain, Inc. 

Honorable Sir: 

As attorney and authorized agent of John McShain, 
Inc., I hand you herewith said Corporation check in the 
amount of $1,162.74, dated September 24, 1951, marked 
“Paid in Protest”. This check is submitted in protest on 
sales and use tax—your Account No. 601-05479-01 as set 
forth in your assessment dated September 21, 1951, which 
amount includes tax, penalty, and interest to October 1, 
1951. 

This tax was computed by you on the following proj¬ 
ects: ; 

General Accounting Office Building 
Editor’s Building 
Dupont Circle Underpass 

This protest is supplemental to prior protests made by 
said Corporation in which the grounds for the protest 
were set forth, and it is understood by you in accepting 
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said check that yon recognize the rights of the said Cor¬ 
poration to resort to all legal means before the Tax 
Board and Conrts which is allowed it nnder the District 
of Columbia Sales and Tax Law. 

Among the grounds for protest is the fact that the ma¬ 
terials taxed became part of the real estate. 

Also, enclosed please find the tax bill in question to¬ 
gether with “Statement of Deficiency , \ 

Respectfully submitted, 

Fred J. Rice 
Attorney and Agent for 
John McShain, Inc. 

7 Exhibit C 

PUBLIC BUILDING ADMINISTRATION 
Washington 25, D. C. 

August 10, 1949 
SE :EVE 

Public Buildings Administration 
NOTICE TO CONTRACTORS: 

SUBJECT: District of Columbia Sales Tax 

The regulations promulgated by the Commissioners of 
the District of Columbia pursuant to Titles 1 and 2 of 
the District of Columbia Revenue Act of 1949 provide 
that where a contractor enters into a construction con¬ 
tract with the United States or any instrumentality there¬ 
of, for the construction, repair or alteration of any build¬ 
ing within the District of Columbia, such contractor may 
purchase such materials and supplies as are to be physi¬ 
cally incorporated in and become real property, without 
payment of the Sales Tax. Such contractor shall not 
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charge the Government reimbursement for sales of Use 
tax thereon. The contractor must furnish the supplier 
with a purchasers certificate of exemption because of the 
application of such materials in connection with the Gov¬ 
ernment contracts. 

Section 1101 (d) of the Sales Tax Regulations provides 
that the contractor on the purchase of materials for a 
Government project may be exempt for the tax by fur¬ 
nishing the supplier with a statement to the effect that 
he is engaged in the performance of a construction con¬ 
tract for a particularly named agency of the United 
States Government, which is exempt from the Sales and 
Use Tax. 

/s/ Gilbert Stanley Underwood 

Deputy Commissioner for Design 
and Construction 

• • • • 

8 Filed Jun 25 1952 

Findings of Fact and Opinion 

The petitioner here complains of use taxes assessed 
by the Assessor in relation to the use by the petitioner 
of materials and equipment in connection with the con¬ 
struction of three large building projects in the District 
of Columbia, one for a -private owner, one for the United 
States and one for the District of Columbia. 

Findings of Fact 

The petitioner is a Pennsylvania corporation, having 
an office and doing business in the District of Columbia. 
In September, 1949, and for some time prior thereto, the 
petitioner was, and still is engaged in the District of 
Columbia as a contractor in the erection of building and 
construction projects for the United States, the District 
of Columbia and for private individauls and corporations. 
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On December 18, 1947, the petitioner executed a con¬ 
tract with the District of Columbia for the construction 
of the Dupont Circle Underpass. On November 24, 1948, 
it executed with private owner a contract for the construc¬ 
tion of the Editors Building. On November 24, 1948, it 
executed with the United States a contract for the con¬ 
struction of the General Accounting Office Building. All 
of such projects were located in the District of Columbia. 

The petitioner failed to file with the Assessor a use tax 
return, and a demand was made upon the petitioner by 
the Assessor for information concerning its purchase 
and use of materials and equipment in connection 
9 with the aforementioned projects. Under protest, 
such information was supplied by the petitioner, 
and based thereon an assessment of a use tax for the 
month of September, 1949, in the amount of $912.91, plus 
penalty and interest of $249.83, or a total of $1,162.74 
was made against the petitioner and computed as follows: 


Project Amount 

General Accounting Office Building $36,322.92 

Editors Building 4,404.20 

Dupont Circle Underpass 4,918.50 


Purchases subject to tax $45,645.91 

Tax at 2% 912.91 

Penalty and Interest 249.83 


$1,162.74 

The notice of the foregoing assessment was dated Sep¬ 
tember 21, 1951, and was paid by the petitioner under 
protest in writing on September 28, 1951. This proceed¬ 
ing was filed on November 23, 1951. 

The material and equipment used by the petitioner on 
the three projects mentioned above, and which was the 
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basis for the use tax here involved can be divided into 
seven classes, namely, 

1. Equipment Rented under a Contract Made Prior 
to May 27, 1949. 

On March 24, 1949, the petitioner and Gateway Erec¬ 
tors, Inc. entered into an agreement, whereunder there 
was leased to the petitioner from Gateway Erectors, Inc., 
1400 square feet of 6" x 20" metal forms and 9600 square 
feet of 8" x 20" metal forms for the sum of $3,400 to be 
used in connection with the construction of The Editors 
Building. 

2. Materials Which Were Wholly Physically Incorpo¬ 
rated in the General Accounting Office Building and 
the Dupont Circle Underpass. 

None of the materials here involved was wholly physi¬ 
cally incorporated in The Editors Building. 

There was physically incorporated in the General Ac¬ 
counting Office Building the following of the materials 
here involved, namely, Cinders, amount $102.60, Bolts 
(Form), amount $376.12, Steel, amount $38.98 and Cen¬ 
ters, Chairs, Bolsters, amount $1,528.00. 

There was physically incorporated in the Dupont Circle 

Underpass the following of the materials here in- 
10 volved, namely, Bolts, amount $55.37, Washers, 
amount $4.00, Beam Hangers, amount $75.00, Rub¬ 
ble, amount $1,128.60. 

3. Materials WTiich Were Partly Physically Incorpo¬ 
rated in the General Accounting Office Building. 

None of the materials here involved was partly physi¬ 
cally incorporated in The Editors Building or the Dupont 
Circle Underpass. . 
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There were partly physically incorporated in the Gen¬ 
eral Accounting Office Building the following of the mate¬ 
rials here involved, namely, Form Ties, in the amount of 
$474.40 were physically incorporated in the building to 
the extent of fifty per cent thereof, that is to say that 
approximately one-half of the form ties was embedded in 
the concrete, leaving an end protruding on both sides of 
the concrete wall or slab, which was cut off flush with 
the side of the wall or slab and scrapped. It had no 
salvage value; Concrete Curing Paper, in the amount of 
$2,051.79. Some of the concrete curing paper was used 
as a base upon which concrete was poured, and in that 
way became physically incorporated in the building. The 
balance was used to spread upon concrete to retain mois¬ 
ture and prevent too rapid drying of the concrete. When 
it had served such purpose it was taken up and reused or 
discarded. It did not become a part of the building. The 
record does not disclose what proportion became a part 
of the building and what did not. There is no evidence 
upon which a finding in that respect can be made. 

4. Materials Which Were Not Physically Incorporated 
in the Projects, But Which Were Wholly or Partly 
Consumed in the Construction of the Projects, but 
Not Physically a Part Thereof. 

In the construction of the General Accounting Office 
Building the following materials were used: Form Lum¬ 
ber, in the amount of $28,583.63, used to form concrete. 
Reused several times, was subject to rapid deterioration 
and finally totally consumed. Form Material, in the 
amount of $60.00, used to form concrete, totally con¬ 
sumed. Nails, in the amount of $912.50, used in form 
lumber, an indefinite number of which became imbedded 
in the concrete and otherwise became a part of the build¬ 
ing, there being, however, no evidence of the amount of 


such part. They were totally consumed in the con¬ 
struction. 

11 In the construction of The Editors Building 
there was used the following: Form Lumber, in 
the amount of $188.98, used as aforesaid, and totally 
consumed. Nails, in the amount of $38.72. An indefinite 
number became part of the building. No evidence as to 
exact amount. 

5. Equipment, Machinery, Tools, Etc. Wholly or Partly 
Consumed in Construction of the Projects, but Not 
Physically a Part Thereof. 

In the construction of the General Accounting Office 
Building the following equipment, machinery, tools, etc. 
were used: Wheelbarrows, in the amount of $939.00, used 
in conveying concrete and for practical purposes wholly 
consumed. Repair Parts in the amount of $191.69, used 
to repair equipment which in turn was used in the con¬ 
struction. Photostats, Negatives and Prints, in the 
amount of $52.05, used in carrying out the design of 
building, etc., practically totally consumed. Wire Rope, 
in the amount of $84.23, and totally consumed. Vee Belts, 
in the amount of $1.78, used on machinery, and totally 
consumed. Grease Seal Assembly, in the amount of $11.64, 
used on machinery and totally consumed. Ignition Points, 
in the amount of $5.03, used on gasoline motors, and to¬ 
tally consumed. Knee Boots, in the amount of $9.20, used 
by workmen, and for all practical purposes totally con¬ 
sumed. Hose Couplings, in the amount of $10.50, prac¬ 
tically totally consumed. Paper Towels, in the amount 
of $5.15, used by workmen, and totally consumed. Water 
Tank Dispensers, in the amount of $38.00, used to supply 
water to workmen, and, for practical purposes, totally 
consumed. Small Tools, in the amount of $604.08, used 
in various ways, and, for practical purposes, totally con¬ 
sumed. Bobs, Sheath, Books, in the amount of $22.32, 
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used by architects and, for practical purposes, totally 
consumed. Concrete Chutes, in the amount of $134.00, 
used to convey concrete from vehicle to point of use, and, 
for practical purposes, totally consumed. Metal Forms, 
in the amount of $4,700, used to form concrete and, for 
practical purposes, wholly consumed. 

In the construction of The Editors Building there was 
used the following Toilet Tissue, in the amount of $19.00, 
and totally consumed. Paper Cups, in the amount of 
$22.40, used for drinking water by workmen, and totally 
consumed. Negatives and Prints, in the amount of 
12 $13.50, used in carrying out design of building, 

and, for practical purposes, totally consumed. 

Crane rental, in the amount of $700., for crane and 
operator used in hoisting material, etc., and such rental 
totally consumed. 

In the construction of the Dupont Circle Underpass 
there was used the following: Sheave Pins, Steel, in the 
amount of $23.09, being parts of machinery used in the 
construction, and, for practical purposes, totally con¬ 
sumed. Set of Rings, in the amount of $1.85, for gaso¬ 
line motor, and, for practical purposes, totally consumed. 
Straighten Rods, Hex Nuts, in the amount of $13.50, 
parts of machines used in construction, and, for practical 
purposes, totally consumed. Gasket Compound, in the 
amount of $3.70, and used in connection with gasoline 
motors, totally consumed. Cap, points, etc., in the amount 
of $3.83, used in connection with operation of gasoline 
motors, and totally consumed. Repair Parts, in the 
amount of $2.16, for machinery used in construction, and 
wholly consumed. Hose Washers, in the amount of $4.35, 
and totally consumed. Negatives and Prints, in the 
amount of $19.50, used to carry out design of the Under¬ 
pass, and, for all practical purposes, totally consumed. 
Paper Cups, in the amount of $80.00 used by workmen, 
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and totally consumed.. Piling Rental, in the amount of 
$43.29, and totally consumed. Small Tools, in the amount 
of $79.68, and totally consumed. Rope, Crayon, in the 
amount of $151.79, used in connection with the construc¬ 
tion and, as far as practical, totally consumed. Hose, in 
the amount of $6.46, used in connection with construction 
and totally consumed. Roll towels, in the amount of 
$8.50, used by workmen and totally consumed. Hose 
Couplings, in the amount of $11.73, used in connection 
with construction and totally consumed. Stem and Lock 
Nut, in the amount of $1.00, used on equipment used in 
construction, and totally consumed. Equipment Parts, in 
the amount of $19.80, and, as far as practical, totally 
consumed. Moil Points, in the amount of $8.55, used as 
replacement for equipment, and, for all practical pur¬ 
poses, totally consumed. Flat Iron, in the amount of 
$205.91, used to reinforce concrete forms, and as so used 
was totally consumed. Plugs, Washers, Etc., in the sum 
of $12.85, used in construction, and totally consumed. 

13 6. Gasoline, Oil, Electricity, Acetylene and Oxy¬ 

gen, Etc. Used in Construction of the Projects 
but Not Physically a Part Thereof. 

In the construction of the General Accounting Office 
Building the following were used: Electricity, in the 
amount of $21.89, used in construction and totally con¬ 
sumed. Oil in the amount of $8.17, used in construction 
and totally consumed. Acetylene and Oxygen, in the 
amount of $8.17. 

In the construction of The Editors Building there were 
used the following: Acetylene and Oxygen, in the amount 
of $9.99, used for metal cutting and welding, and totally 
consumed. Cylinder Demurrage, in the amount of $3.10, 
for retaining acetylene and oxygen cylinders too long, and 
totally consumed. Electricity, in the amount of $8.51, 
used in construction and totally consumed. 
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In the construction of the Dupont Circle Underpass 
there was used the following: Fuel Oil, in the amount 
of $25.30, used in construction and totally consumed. 
Electricity, in the amount of $25.43, used in construction 
and totally consumed. Gasoline, Oil, Etc., in the amount 
of $1,934.05, used in construction and totally consumed. 
Motor Oil, in the amount of $654.50, used in construction 
and totally consumed. Cylinder Demurrage, in the 
amount of $12.85, for retaining acetylene and oxygen 
cylinders too long, and totally consumed. 

7. Petty Cash Expenditures. 

Among the items forming the basis of the tax is that of 
petty cash expenditures made in connection with the con¬ 
struction of the Dupont Circle Underpass. Such item 
amounted to $171.54. No evidence was offered to ex- 
plain such expenditures, nor does the record show in any 
way what such expenditures covered. 

Opinion 

The question here presented is what, if any, of the 
tangible personal property and “services” used in Sep¬ 
tember, 1949, by the petitioner in the construction of the 
General Accounting Office Building, The Editors Building 
and the Dupont Circle Underpass were exempt 
14 from the District of Columbia use tax. No sales 
tax was paid on or in relation to any of the prop¬ 
erty and services involved. 

Section 201(a) of Title II—COMPENSATING USE 
TAX—of the District of Columbia Revenue Act of 1949 
(Public Law 76, approved May 27, 1949) provides as fol¬ 
lows : 

“(a) ‘Retail sale’, ‘sale at retail’, and ‘sold at retail’ 
means all sales in any quantity or quantities of tangible 
personal property, whether made within or without the 
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District, and services, to any person for the purpose of 
use, storage, or consumption, within the District, taxable 
under the terms of this title. These terms shall mean all 
sales of tangible personal property to any person for any 
purpose other than those in which the purpose of the pur¬ 
chaser is to resell the property so transferred in the 
form in which the same is, or is to be, received by him, or 
to use or incorporate the property so transferred as a 
material or part of other tangible personal property to be 
produced for sale by manufacturing, assembling, process¬ 
ing, or refining. For the purpose of the tax imposed by 
this title, these terms shall include, but shall not be lim¬ 
ited to, the following: 

• • • • 

“(2) The sale of natural or artificial gas, oil, electric¬ 
ity, solid fuel or steam, when made to any purchaser for 
purposes other than resale or for use in manufacturing, 
assembling, processing or refining. 

4 ‘(3) The sale of material used in the construction, 
and of materials used in the repair or alteration, of real 
property, which materials, upon completion of such con¬ 
struction, alterations, or repairs, become real property, 
regardless of whether or not such real property is to be 
sold or resold. 

“(4) The grant of the right to continuous possession 
or use of any article of tangible personal property 
' granted under a lease or contract if such grant of pos¬ 
session would be taxable if outright sale were made; in 
such event such lease or contract shall be considered the 
sale of such article and the tax shall be computed and 
paid by the vendor upon the rentals paid.” 

From the foregoing it would seem that all of the ma¬ 
terials, supplies and services used by the petitioner in 
completing the three above mentioned projects were sub¬ 
ject to the sales tax. There are, however, exemptions 
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which affect the personal property here involved, some 
by statute and some by regulations, which resnlt in the 
invalidation of a portion of the nse tax assessed against 
the petitioner and here assailed. 

15 Section 216 of the use tax law provides, among 
other things, that exemptions under the sales tax 
law apply equally to the nse tax. Section 128 of the 
former law provides that— 

*'‘Gross receipts from the following sales shall be 
exempt from the tax imposed by this title: 

• • • • 

“(k) Sales of goods made pnrsnant to bona fide con¬ 
tracts entered into before the date of approval of this 
Act (May 27, 1949); Provided, That there is a contract 
in writing signed by the purchaser and vendor which im¬ 
poses an unconditional liability on the part of the pur¬ 
chaser to buy the goods covered thereby at a fixed price 
and without escalator clauses, and an unconditional lia¬ 
bility on the oart of the vendor to deliver a definite 
quantity of such goods at the contract price.” 

On March 24, 1949, the petitioner and Gateway Erec¬ 
tors, Inc. entered into a written agreement whereby the 
petitioner agreed to use, and the Gateway Erectors, Inc. 
agreed to supply in connection with the construction of 
the Editors Building, for the rental of $3,400, 1400 
souare feet of 6" x 20" forms and 9600 square feet of . 
8" x 20" forms for pouring concrete. Such use and ren¬ 
tal was a part of the basis of the tax here involved. The 
inclusion of such an item in the taxable basis was clearly 
erroneous and the tax must be accordingly reduced, that 
is to sav, by a sum equal to 2 per centum of $3,400 or 
$ 68 . 00 . 

As will be seen from Section 201(a)(3) quoted above, 
the use tax is applicable to materials which are used in 
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the construction of real property and which npon com¬ 
pletion of the structure by reason of inclusion become 
real property, “regardless of whether or not such real 
property is to be sold or resold.” It will be noted that 
there is no exempting provision relating to materials used 
and incorporated in buildings constructed for the United 
States or the District of Columbia. Section 128(a) does 
not grant such exemption, because the exempted sale is 
“to the United States or the District or any instrumen¬ 
tality thereof. ’ ’ The sale of materials used in the con¬ 
struction in this proceeding, as in most instances, was to 
the contractor. So if there were nothing else than statute 
none of the various species of property was exempt from 
the use tax, except, of course, the rented concrete forms 
mentioned in the preceding paragraph. 

16 In the Regulations Pertaining to Sales and Use 
Taxes, promulgated July 12, 1949, the Commission¬ 
ers interpreted Section 201(a)(3) so as to grant exemp¬ 
tion or relief in one narrowly restricted instance, with 
the manifest purpose of keeping down costs of construc¬ 
tion of United States and District of Columbia buildings. 
Section 1101(d) provides: 

“(d) Where a contractor enters into a construction 
contract' with a semipublic institution holding a valid 
exemption certificate, or with the United States or Dis¬ 
trict Governments or instrumentalities thereof, such con¬ 
tractor may purchase such materials and supplies as are 
to be physically incorporated in and become real property 
without payment of the tax and shall not charge any such 
semipublic institution, or government or any instrumen¬ 
tality of such government, reimbursement for any sales 
or use tax thereon. The contractor shall in the case of 
such exempt purchases furnish his suppliers with a pur¬ 
chaser’s certificate in the following prescribed form: 

i 

• • 


«• 
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While the regulation just quoted stretches the statute 
a long way, and perhaps unduly enlarges it, it must be 
presumed that the petitioner entered into the contracts 
for the construction of the General Accounting Office 
Building and the Dupont Circle Underpass with knowl¬ 
edge of Section 1101(d) of the regulations, and without 
that would have increased his bid to provide for the sales 
or use tax. There is ample reason, therefore, for hold¬ 
ing, as the Board does, that the respondent is bound by 
its own regulation. The natural inquiry therefore is what 
if any of the materials used by the petitioner in con¬ 
structing the General Accounting Office Building and the 
Dupont Circle Underpass were “ physically incorporated” 
therein. It will not be sufficient for the exemption that 
the material, equipment or service might be said in a 
sense to be a part of those projects by reason of being 
consumed in the process of construction. The statute 
uses the words “physically incorporated”, and it must be 
presumed that Congress intended them to have their ordi¬ 
nary meaning. Moreover, being in the nature of an ex¬ 
emption they must be strictly construed, and if there is 
any doubt as to their meaning, such must be resolved 
against the taxpayer. In making such observation the 
Board has no doubt concerning the meaning of the lan¬ 
guage of the regulation, and believes that it means that 
tbe material, in order to affect the exemption, must be 
physically present or incorporated in the struc- 
17 ture. It is the antithesis of consumption. In this 
connection, it should be observed that the decisions 
relating to mechanics liens cited and relied upon by the 
petitioner are not applicable here for the reason that the 
language of the law, its purposes, and the presumptions 
are different in the two circumstances. 

Before discussing the facts concerning the use of mate¬ 
rials, equipment, machinery and services, the Board rules 
that inasmuch as The Editors Building was constructed 
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for a private owner, none of the material, equipment, ma¬ 
chinery or services used in constructing that building, ex¬ 
cept the rented concrete forms which hereinbefore have 
been dealt with, were exempt from the application of the 
use tax, and the inclusion of such items in the basis for, 
the assessment here assailed was proper. 


The Board has found as a fact that materials were 
wholly incorporated in the General Accounting Office 
Building and the Dupont Circle Underpass as follows: 


General Accounting 
Office Building 
Cinders, amount $ 102.60 

Bolts (Form) 376.12 

Steel 38.98 

Centers, Chairs, 

Bolsters 1,528.00 


Total $2,645.70 


Dupont Circle 
Underpass 


Bolts 

$ 55.37 

Washers 

4.00 

Beam Hangers 

75.00 

Rubble 

1,128.60 

Total 

$1,262.97 


The total of the foregoing items amounting to $3,- 
908.67, was erroneously included in the taxable basis, and 
the tax must accordingly be reduced, that is to say, by a 
sum equal to 2 per centum of $3,908.67 or $78.17. 

The Board has found as a fact that in the construction 
of the General Accounting Office Building there were used 
Form Ties to keep the form lumber in line in the pouring 
of concrete, in the amount of $474.40, and that approxi¬ 
mately one-half of the form tie was embedded in the con¬ 
crete leaving the ends protruding from the sides, and that 
such ends were cut off and scrapped with no salvage 
value. Considering such facts the Board is of the opinion 
that the cutting off of the protruding ends of the form 
tie to give the concrete wall a uniform surface was inci¬ 
dental and somewhat analogous to chipping off irregular 
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concrete, or other finishing processes, and that in 
18 the intent of the regulation the entire amount of 
the item was erroneously included in the taxable 
basis, and that the use tax should be correspondingly 
reduced, that is to say, by a sum equal to 2 per centum 
of $474.40 or $9.48. 

The Board also found that Concrete Curing Paper was 
used in the construction of the General Accounting Office 
Building, and that a part of the same was physically in¬ 
corporated in the building. The testimony, however, 
failed to disclose just what part was so incorporated and 
the Board is unable to make an appropriate finding. It 
was the duty of the petitioner to keep adequate records. 
At any rate, the Board for the reasons stated must hold 
that the entire item in the amount of $2,051.79, shall re¬ 
main in the taxable basis. The same may be said of the 
item of Nails in the amount of $912.50. The nails were 
mostly used in form lumber, and a part thereof became 
embedded in the concrete. Since such was incidental, and 
because there was nothing in the record upon which an 
appropriate finding could be made, the entire item must 
be included in the taxable basis. 

The remaining items in the basis for the tax here in¬ 
volved consisted of materials (such as form lumber, nails) 
equipment, machinery, paper cups, towels and the like, 
electiricity, oil, gasoline, acetylene and oxygen, none of 
which was physically incorporated in the building, but 
were either wholly or partly consumed in the process of 
construction. The most important of these items was 
form lumber, which in connection with the construction of 
the General Accounting Office Building alone for the 
month of September, 1949, amounted to $28,583.63, with 
a corresponding use tax assessed at $571.67 for that 
month alone. Such lumber was used and reused, but 
rapidly deteriorated and was totally consumed after ap¬ 
proximately five usings. None of the lumber was physi- 
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cally incorporated in the building. The Board holds that 
all of such items, that is to say, all except the concrete 
forms rented nnder a written agreement predating May 
27, 1949, those representing material which was physi¬ 
cally incorporated in the two governmental projects, were 
properly includible in the basis for the use tax for the 
month of September, 1949, assessed by the Assessor 
against the petitioner. 

19 The petitioner is entitled to a refund of use taxes 
in the amount of $155.65 for the month of Septem¬ 
ber. 1949, compnted as follows: 

Items Amonnt Tax 

Rented Concrete Forms, The Editors 

Building . $3,400.00 $ 68.00 

Physically incorporated in General 
Accounting Office Building and Du¬ 
pont Circle Underpass. 3,908.67 78.17 

Form Ties partly physically incorpor¬ 
ated in General Accounting Office 
Building . 474.40 9.48 

Tax Refund Due. $155.65 

Plus proportionate part of penalty and interest 42.42 

Total Refund Due. $198.07 

Decision will be entered in accordance with this opinion. 

/s/ Jo. V. Morgan 
Jo. V. Morgan, 

Member Sole, 

Board of Tax Appeals for 
the District of Columbia 
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20 Filed Jnn 25 1952 

Board of Tax Appeals 

for the District of Columbia 

Decision 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board, this 25th day of June, 1952, 

ADJUDGED and DETERMINED, That the assess¬ 
ment against the petitioner, John McShain, Inc., of a use 
tax for the month of September, 1949, should be reduced 
by $155.65, plus penalty and interest of $42.42, or a total 
of $198.07, and that the petitioner is entitled to a refund 
of $198.07, with interest thereon at the rate of 4 per cen¬ 
tum from September 28, 1951 until the date of such 
refund. 

/s/ Jo. V. Morgan 
Jo. V. Morgan, 

Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

• • • • 

21 Filed Jul 22 1952 
District of Columbia Tax Court 

Petition of Taxpayer for Review by the United States 
Court of Appeals for the District of Columbia of 
a Decision b'y the Board of Tax Appeals 
for the District of Columbia. 

The taxpayer, the petitioner in this cause, by Fred J. 
Rice and Michael M. Doyle, counsel, hereby files its peti¬ 
tion for a review by the United States Court of Appeals 
for the District of Columbia of the decision of the Board 
of Tax Appeals for the District of Columbia, rendered 
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June 25, 1952, determining that a Use Tax with penalty 
and interest amounting to $964.67 was not erroneously 
assessed and collected by the District of Columbia from 
the petitioner, and that the petitioner is not entitled to 
any refund thereof. 

1 . 

The United States Court of Appeals for the District 
of Columbia has jurisdiction by virtue of the Code of 
Laws of the District of Columbia. 


2 . 


Your petitioner is a body corporate, organized under 
the laws of the State of Pennsylvania, and having an 
office and doing business in the District of Columbia. It 
is, at this time, engaged in the District of Columbia in 
erecting buildings or structures for the Government of 


the United States, and for the Government of the 


Dis¬ 


trict of Columbia and for private interests. 


3. 

That the tax in controversy is a Use Tax for the 
calendar month of September, 1949, in the amount of 
$964.67, including tax, penalty and interest. Said 
22 assessment is based upon the purchase and use of 
materials in the construction by the petitioner of 
the General Accounting Office Building, under a contract 
with the United States Government; the Dupont Circle 
Underpass, under a contract with the District of Columbia 
Government and the Editors Building under a contract 
with a private owner. 

The contract with the District of Columbia for Dupont 
Underpass was entered into December 18, 1947; the con¬ 
tract with private interests for the Editors Building, 
November 24, 1948; and the contract with the United 
States Government for the construction of the General 
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Accounting Office, February 2, 1949. All these were exe¬ 
cuted before the enactment of the Sales and Use Tax 
Act. The Act was approved May 27, 1949, and became 
effective as of August 1,1949. 

Questions Involved. 

A. Is the District of Columbia Sales & Use Tax Act 
retroactive, as applied to sub-contracts made by a builder 
for materials, equipment and supplies, pursuant to con¬ 
tracts executed by said contractor to erect buildings or 
structures, said original contracts for buildings or struc¬ 
tures having been executed previous to the enactment of 
the said Sales & Use Tax Act? 

B. Does the District of Columbia Sales & Use Tax 
Act apply to sub-contracts, verbal or otherwise, made by 
contractors engaged in building operations, when said 
sub-contracts are for the purchase and use of materials, 
equipment and supplies and are made in pursuance of 
original building contracts, executed before the enact¬ 
ment of said Sales & Use Tax Act? 

C. Has the District of Columbia the legal right, when 
it has executed a contract for building the Dupont Un¬ 
derpass, for a lump sum, before the enactment of said 
Sales & Use Tax Act, to claim that the contractor is 
liable to said District under said Tax Act for sub-con¬ 
tracts executed by the contractor for materials, equip¬ 
ment and supplies in pursuance of his original 

23 contract, said materials, equipment and supplies 
being delivered to the contractor, after the effective 
date of said Tax Act? 

D. Has the District of Columbia the legal right, when 
it has executed a contract for the building of the Dupont * 
Underpass, for a lump sum, before the enactment of the 
District of Cobimhia Sales & Use Tax Act, to claim that 
the contractor is liable to said District under said Sales 
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& Use Tax Act for sub-contracts, verbal or otherwise, 
made after the effective date of said Tax Act, bnt made 
by the said contractor in pursuance of his original con¬ 
tract? 

E. Has the Federal Government, the law making au¬ 
thority for the District of Columbia, the constitutional 
right, when it has executed a contract for building the 
General Accounting Office Building, for a lump sum, be¬ 
fore the enactment of the District of Columbia Sales & 
Use Tax Act, to make the contractor liable for a tax to 
the District of Columbia for materials, equipment and 
supplies purchased or used by the contractor in pursu¬ 
ance of his said original contract with the Federal Gov¬ 
ernment? 

F. Whether the Sales & Use Tax and the Regulations 
made thereunder, as attempted to be applied by the Dis¬ 
trict of Columbia authorities in the instant case, are re¬ 
troactive, unconstitutional, discriminatory and confisca¬ 
tory? 

4. 

A. The question of what is, and what is not ( ‘materials 
and supplies as are to be physically incorporated in and 
become real property” as set out in Sec. 1101 (d) of the 
Regulations of said Tax Act. 

• 

B. Whether lumber necessary for forms to pour con¬ 
crete for the walls of the building or structure became 
part of the real property, said forms being reused sev¬ 
eral times and admittedly after the 5th use being entirely 
consumed and scrapped, and it being necessary forcibly 
to remove the form lumber from said walls by special 
tools? 

24 5. 

Was there any liability on the petitioner for the Dis¬ 
trict of Columbia Use & Sales Tax in connection with: 
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A. Materials and -supplies which became part of a 
finished building or structure, which building or struc¬ 
ture was exempt under said Tax Act. 

B. Materials and supplies, part of which became a 
part of the finished building or structure, which build¬ 
ing or structure was exempt under said Tax Act. 

C. Materials, supplies and equipment, which were 
necessary, required and used to complete the building or 
structure in pursuance of the petitioner’s original con¬ 
tract, said material, supplies and equipment being con¬ 
sumed in whole or in part in their use, said building or 
structure being exempt under said Tax Act. 

D. The rentals of equipment, forms, supplies or mate¬ 
rials in pursuance of the original contract, necessary, re¬ 
quired and used to complete the building or structure in 
pursuance of the petitioner’s original contract, the peti¬ 
tioner having no control of said equipment, forms, sup¬ 
plies or materials after the rental period expired. 

6 . 

Petitioner being aggrieved by the findings of fact and 
conclusions of law, contained in said findings and opinion 
of the Board of Tax Appeals and by the said Board of 
Tax Appeal’s decision entered in pursuance thereto, de¬ 
sires to obtain a review thereof by the United States 
Court of Appeals for the District of Columbia. 

Fred J. Rice & Michael M. Doyle 

By /s/ Michael M. Doyle 

1025 Connecticut Ave., N. W. 

Washington, D. C. 

Counsel for Petitioner. 
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28 Proceedings 

• • • « 

32 THE BOARD: What allegations do yon con¬ 
cede? 

MR. WALKER: If the Board pleases, the Govern¬ 
ment will concede the accuracy of the following allega¬ 
tions in the petition: All of paragraphs 1 and 2; all of 
paragraph 3, with the exception of the two words ap¬ 
pearing in the first line, “and sales. 7 * 

THE BOARD: It is a use tax? 

MR. WALKER: It is a nse tax. 

THE BOARD: It is admitted, with that elimination? 
MR. WALKER: With that elimination. 

MR. DOYLE: Except as 3? 

THE BOARD: That is a conclusion of law. 

MR. WALKER: The second sentence of paragraph 4. 
THE BOARD: That is admitted. 

i 

MR. WALKER: All of paragraph numbered 5. 

MR. DOYLE: We are not clear on four, Judge. 

THE BOARD: Starting at the words, “Your peti¬ 
tioner, continuing to protest. 7 7 
MR. WALKER: That is correct. 

THE BOARD: How about the figures there? 

MR. WALKER: They were all right. 

MR. DOYLE: What are you conceding in number 4, 
sir? 

THE BOARD: Everything after the words “Your pe¬ 
titioner, continuing to protest. 77 All of five? 

MR. WALKER: All of five. With respect to 

33 the remaining portion of the petition, I would ad¬ 
mit the first sentence of the second paragraph of 

paragraph numbered (1) under 5-a. 

THE BOARD: “Sales tax was approved May 29 77 ? 
MR. WALKER: Yes; although I think that is a con¬ 
clusion of law. 
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MR. DOYLE: This is the second paragraph under 

( 1 ) ? 

MR. WALKER: Yes. With respect to the second 
paragraph nnder that 5-a, I would admit the allegation 
of the first sentence down to the word “ respectively. ” 

THE BOARD: Where is that? 

MR. DOYLE: Number two, Judge. 

THE BOARD: I see. 

MR. W ALKE R: Down to the word “respectively.” 
With respect to the allegations in subparagraph 5-b (1), 
which appears on the top of the third page of the peti¬ 
tion— 

THE BOARD: That is 4-a, isn’t it? 

MR. WALKER: That is 5-b (1)—I will admit the fol¬ 
lowing words, “He assessed and taxed cinders, nails, 
centers, chairs, bolsters, rubble stone, and steel.” 

THE BOARD: Not “reinforcing”? 

MR. WALKER: Not “reinforcing.” Just the words. 

THE BOARD: “Cinders, nails, centers, chairs, bol¬ 
sters, rubble stone, and steel.” 

MR. WALKER: Yes. With respect to the alle™ 
34 ' gations in paragraph 5-b (2), I will admit the fol¬ 

lowing words: “He did”—all the remaining part 
after the word “erroneously,” with the exception of the 
last word “et cetera.” With respect to the allegations of 
5-b (3), I will admit the following words: “He”—then the 
remaining portion of that sentence, beginning with the 
word “assessed” and ending with the word “job,” pro¬ 
vided the two qualifying words are put before the first 
sentence, “some of” said materials—that is, “some of” 
before the words “said materials.” If that were changed, 
I would admit that down to the word “job.” 

With respect to the allegations in paragraph 5-b (4), 
I would admit all of the first sentence with the exception 
of the word “erroneously.” I do not admit anything in 
the second sentence. 
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MR. DOYLE: That is the second sentence of nnmber 
4 yon are talking abont? 

MR. W ALKE R: That is correct. With respect to the 
allegations of 5-b (5), the District will admit all of those 
words in that first paragraph, with the exception of the 
word “erroneously,” and with the exception of the word 
“et cetera.” 

With respect to the allegations in paragraph 6, the first 
sentence, the District will admit the accuracy of the alle¬ 
gations with the exception of the two words “erron- 
35 eously” and “et cetera.” That is all. 

MR. DOYLE: Let’s come back to three. Let’s 
see if I get three. In three, all you are dropping out of 
the first sentence is “erroneously.” Right? Number 
three on this page, the same page you are on? 

MR. WALKER: “Erroneously.” 

MR. DOYLE: And “said materials were consumed on 
the job.” You object to that, and you make it “some of”? 

THE BOARD: He didn’t necessarily mean all mate¬ 
rials. He said some of them. 

MR. RICE: He admits some were? 

MR. WALKER: But I do admit the rest of that sen¬ 
tence with those two qualifying words. 

MR. DOYLE: That some were necessary to finish said 
contract you do not deny? 

MR. WALKER: No. 

THE BOARD: Go ahead. Who is your first witness? 

MR. DOYLE: Will you swear Mr. Fry? 

Thereupon 

Pmd S. Fry 

was called as a witness for and on behalf of the petitioner, 
and after having been duly sworn, was examined and tes¬ 
tified as follows: I 


36 


Direct Examination 
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Q You are employed with McShain Builders, are you, 
Mr. Fry? A Yes, sir. 

Q What is the full name of the corporation? A John 
McShain, Inc. 

Q What is your capacity with the McShain Company? 
A At the present time I am office manager. 

Q What are your duties as office manager? A The 
malring up of the payrolls; the computing of invoices and 
passing of invoices; computing of costs. That would 
cover it. 

Q How long have you been with McShain? A Since 
1937. 

Q Were you with McShain when the contract for the 
DuPont Circle Underpass was performed? A I was. 

Q Were you with the company when the contract for 
the Editors Building was entered into? A Yes, sir. 
37 Q Were you with the company when the contract 
for the General Accounting Office building was en¬ 
tered into? A Yes, sir. 

Q Did you have occasion to be in touch with the mate¬ 
rials and things that -went into the General Accounting 
Office building and the other two contracts that I men¬ 
tioned? A I have with the General Accounting Office 
building and have with the Editors Building. I did not 
have occasion to be affiliated with the DuPont Circle job. 

Q In your contract with the General Accounting Office 
building, where did you keep your office? A Right on 
the job site, 400 G Street. 

Q There was an office constructed right there at that 
time? A Yes, sir. 

Q I believe that had been constructed previous to you 
gentlemen taking over the contract. Is that correct? A 
That is correct. 

Q Were you on that job every day, sir? A Yes, sir. 

Q Did you ever have occasion to check on installations 
in the building or in connection with the building? A 
Yes, sir. 
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• • • • 

38 BY MR. DOYLE: 

Q What if any kind of contracts did yon have 
in connection with the buying of supplies necessary for 
the purpose of carrying out your contract for the General 
Accounting Office building? 

THE BOARD: Before you answer that, that is not 
going to help me very much, because I am going to try to 
have the contract. I would like to know what it itself 
says. 

MR. DOYLE: I can’t tell you that if it is a verbal 
contract. 

THE BOARD: I thought it was in writing. 

MR. DOYLE: No, sir, a verbal contract. 

• * • • 

MR. DOYLE: We will give you the building contracts. 

THE BOARD: —you will introduce that in evi¬ 
dence. 

39 MR. DOYLE: Yes, sir, we will, Judge. 

• • • • 

i 

BY MR. DOYLE: 

Q Tell us, without telling us in detail about it, if you 
did make any contract for supplies or other materials 
which were necessary for your completion of the General 
Accounting Office building or the Editors Buildng. A I 
personally only made two contracts. The rest of the con¬ 
tracts were made by the estimating office and by Mr. 
Hauck, the District manager. 

Q The two contracts that you made were what kind of 
contracts—verbal or written? A Verbal—stationery. 
Also the supply of paper cups, paper, toilet tissue, which 
was necessary in accordance with our union agreements. 

Q Can you tell us whether or not it was necessary 
under District regulations to furnish paper cups and 
toilet tissue? 
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MR. WALKER: I object. 

THE BOARD: I will have to sustain that. I 

40 don’t think he can interpret the regulations. 

BY MR. DOYLE: 

Q You say you made those two verbal contracts you 
are describing. Will you tell us who they were with, and 
when they were made? A They were made in March or 
April of 1949 for the purchase of one million, more or 
less, paper cups at the price of $2.16. I had taken com¬ 
petitive— 

THE BOARD: $2.16— 

THE WITNESS: Per thousand. I had taken com¬ 
petitive bids from various paper companies, and Charles 
Stott gave us the best price—delivery as we needed them, 
and gave us the price based on one million quota, which 
is carload price. 

We did not have storing facilities to store a million 
paper cups, and Charles Stott conceded to deliver these 
cups—four, five, ten cases at a time—until the order was 
consumed. 

MR. DOYLE: Judge, we will offer the bids, of course. 

THE BOARD: He hasn’t told what the other contract 
is. 

BY MR. DOYLE: 

Q That is the first contract, with Stott? A The 
same way with the stationery. I do the buying for all 
the stationery which I will use in my office. I gave that 
contract to Charles G. Stott. 

41 Q Was that a verbal contract, too? A Yes, 
sir. 

Q What do you mean by “stationery”? A Paper, 
carbon paper, typewriter ribbons, pencils, erasers—any¬ 
thing you would use in an office. 

• • • • 
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BY MB. DOYLE: 

Q I will ask you the general question, and I 

42 want to be heard on it before the objection is 
raised. I will give you the question and then T 

will give you the purpose. 

You testified that you entered into a contract in con¬ 
nection with stationery in connection with the General 
Accounting Office building. Can you tell us, please, what 
a fair estimate was of the amount of that contract that 
it cost you in connection with the building? 

MR. DOYLE: If the Court please, there has been a 
question raised about it. We want to show that this is a 
necessary thing in connection with the completion of this 
contract in the completed form to turn over a tax-exempt 
building to the United States Government, which is as you 
know exempt 

THE BOARD: Can’t the witness testify that the paper 
was used in connection with the building and whether or 
not it was necessary? He hasn’t gotten down to the 
month, but how much he used in this month, and what 
was the cost of it, the value of it? 

MR. DOYLE: We want to bring out these two con¬ 
tracts. 

THE BOARD: I think he testified how much it cost, 
the unit cost. That has something to do with the value 
of it. 

MR. DOYLE: That is what we have in mind. It may 
be only a factor. 

43 THE BOARD: Maybe they were made a present 
of it. I don’t know. 

MR. DOYLE: It could be. 

BY MR. DOYLE: 

Q After you entered into a contract for stationery, 
was stationery used in connection with your work, the 
McShain work, on the General Accounting Office building? 
A Yes, sir. 



36 A 


Q Was stationery used in connection with the McShain 
work on the Editors Building? A Yes, sir. 

Q We have on this list— 

THE BOARD: You say “this list.” That doesn’t 
mean anything to me. Let’s get it in evidence, if it is all 
right; then we will talk about it. 

BY MR. DOYLE: 

Q I show you now what is headed “John McShain, 
Inc., Reg. No. 601-05479-01, Purchases Subject to Use Tax 
—September 1949, Project.” The headings are “Check 
No.,” “Description of Purchase,” “Date of Pay’t,” “G-. 
A.O. Bldg.,” “Editor’s Bldg.,” and “Dupont Underpass.” 

I show you this and ask you what that is, please. A 
This is a listing from our cash book for the month of 
September—that is, our cash book from the Philadelphia 
office—showing the amounts paid for these various 

44 materials and on what job they were used. 

THE BOARD: Is there any objection to that? 

MR. WALKER: If the Board please, I would have to 
ask Mr. Fry a question. 

• • • • 

BY MR. DOYLE: 

Q That sheet that you have there, by whom was that 
prepared and furnished? Do you recall? A This one 
was prepared by the Assessor’s Office. 

Q And that was sent to you by the Assessor at the 
time the assessment was announced to McShain? Is that 
correct? A As near as I can remember, yes, I think 
that is the way it was. 

Q You had a breakdown attached to the notice 

45 of the assessment, didn’t you? A Yes, that is 
correct. 

Q And to the best of your recollection, is that the 
breakdown? A Yes, it is. 

Q Where did they get that breakdown? Do you know, 
sir? A They got that from the listing which you are 
holding in your hand, which I presented to them. 
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Q All right I will show you this listing now, what 
purports to be headed, “John McShain, Inc., 17th & 
Spring Garden Streets, Philadelphia 30, Pennsylvania ,, — 

MR. WALKER: May I interrupt? I have no objec¬ 
tion to that exhibit nor this one. 

THE BOARD: This paper entitled “Information for 
Computation of Alleged D. C. Sales Tax as Required by 
Office of Assessor, D. C. Government,” prepared by John 
McShain, Inc., will be introduced in evidence as Petition¬ 
er’s Exhibit No. 1. And this paper entitled, “Purchases 
Subject to Use Tax—September 1949,” will be introduced 
in evidence as Petitioner’s Exhibit No. 2. 

(Petitioner’s Exhibit No. 1 and No. 2 were received in 
evidence.) 

MR. DOYLE: If the Court please, I would rather the 
stipulation go further and see what the District 
46 admits. That was sent to us by the District of 
Columbia. 

THE BOARD: He has testified to that. 

MR. DOYLE: Mr. Walker said he was going to stipu¬ 
late—what was the stipulation, Mr. Reporter? 

(The reporter read the following statement: ; “MR. 
WALKER: May I interrupt I have no objection to that 
exhibit nor this one.”) 

MR. DOYLE: I want this record to show where that 
came from. 

THE BOARD: As the record now stands, I am going 
to find the fact that it came from the District. If the 
District denies it, that is something else. 

MR. DOYLE: We will take these, I think, for the pur¬ 
pose of clarity, Judge. I think if we follow this down, 
the Court will follow it much easier and it will be easier 
for cross-examination and easier for all of us, if that is 
agreeable. It may be a little tedious. We will try not to 
make it so. 

THE BOARD: Take all the time you want. 
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MB. DOYLE: There will not be all these items. We 
can lump them pretty much. 

BY MR. DOYLE: 

Q Mr. Fry, will you tell us in the course of your Gen¬ 
eral Accounting Office building, was it customary 

47 for you to use form lumber! A Yes, sir. 

Q Tell us what that form lumber was used for. 
A It was used for the outer casing of concrete, to pour 
the concrete in until such time as the concrete hardens 
and sets. Then after it is poured, it is stripped. 

Q These would have a certain depth and width, per¬ 
haps? A Yes, sir. 

Q How deep would they be ordinarily on the General 
Accounting Office building job? A That depends on 
what you were using it for. If you were using it for 
columns, ten feet or twelve feet high. If you were using 
it for walls, it would be as high as twenty feet 
Q Would your walls run as high as twenty feet? A 
Yes, sir. 

Q That lumber would be used in that form? A Yes, 
sir. 

Q After that concrete set, where was the lumber? 
A It was on the outside. 

Q Was it impressed into the concrete when it was 
set? A No, sir. 

Q Was it lying against the concrete? A Yes, sir. 

48 Q Would you remove that lumber then? A Yes. 
Q How would you get it away from the concrete 

itself? A With stripping bars. 

Q It was attached, then, to the concrete? A Yes. 

Q And it had to be stripped away by certain mechani¬ 
cal tools? Right? A Yes. 

Q Would there or would there not be on the surface 
of the concrete the appearance of the grain of that wood? 
A Yes, it would. 

Q That was not unusual, was it? A No. 
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Q Then when yon stripped this form lumber with your 
mechanical tools, what would you do with the form lum¬ 
ber? A The first thing you would do would be to clean 
it. Then you would move it to the next section, provid¬ 
ing the next section was typical. If it wasn’t typical, you 
would tear it down and rebuild it into another section. 

THE BOARD: Was it in sections? 

THE WITNESS: Yes, it is in sections, column size, 
beam size. 

49 THE BOARD: Nailed or strapped? 

THE WITNESS: It is nailed together and held 
together with form ties. 

BY MR. DOYLE: 

Q Assume for the moment that there is one that you 
are going to use of the same type and kind, say a wall, 
and you are going up to the second story. Would you 
use that form in its entirety on the second story? A No, 
you wouldn’t, because it would decrease in size. 

Q How would it decrease? A The forms are heav¬ 
ier; the concrete is heavier at the base of the building 
than it is at the top of the building. 

Q I don’t think you follow my question. I am taking 
a form out; I finished my lower floor. I am going top¬ 
side to set up a form on the second floor. 

THE BOARD: He said if you go up, it is a different 
type. Let’s go straight along. 

BY MR. DOYLE: 

Q When you use the bars to separate that lumber from 
the concrete and you are going to use a form again, could 
you use that form in its entirety? Was there any depre¬ 
ciation to that form? A There was a depreciation. 

50 Q What was it, if any? A I would say 20 
percent. 

Q I don’t mean percentage. What was the physical 
nature of the depreciation, if any? A Well, the ends 
are split; there are holes where your form ties went 
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through; and yon broke a certain amount of it getting 
it off. 

Q Would you or not have to replace that timber or 
lumber when you are making your new form? A Oh* 
sure, you would have to replace it. 

Q Did I hear you correctly say you figured the depre¬ 
ciation was 20 percent each time it was used? Is that 
correct? A I would say approximately 20 percent. 

Q This was a concrete poured building up to a cer¬ 
tain height, was it not? A The entire height. 

Q Was it the entire height? Structural steel topside? 
A Not topside. 

Q The full height was a concrete building. Is that 
correct? A That is correct. 

Q Under the American type of construction, that 
would be reinforced steel in that building, would it 
51 not? A That is correct. 

Q That is the typical American type of build¬ 
ing? A Yes. 

Q When you line up that form, say you take this side 
of the table as the wall and your first form is going up 
there, how would you tie the sides of that form together? 
A By form ties. 

Q What do you call a form tie? Would we call it a 
nut and a bolt, or not? A No, it is a piece of steel 
about a quarter of an inch thick, has washers on it at 
various places. They fit on to the wall. 

Q The walls of the form? A That is right. The 
concrete takes it out against the washers, creating a 
pressure and holding the concrete wall plumb and true. 

Q That is, keeping it so your walls are lining up prop¬ 
erly? Right? A That is right. 

Q Interior and exterior? A Right. 

Q In addition to those tie bolts—is that what you call 
them? A Form ties. 
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Q In addition to those, what if anything did yon 

52 nse to strengthen or keep that form in place when 
the concrete was poured? A The form on the out¬ 
side wall, the outside form, the exterior form, which was 
reinforced with lumber. 

Q ' But outside of the lumber, did you have any such 
things known as straps? A Oh, yes. 

Q Tell the Court what straps are. A A strap is a 
piece of metal about two inches thick. They also used 
that on the forms. 

Q What would you use it for? A For reinforcement; 
also to seal over the joints to keep the concrete from run¬ 
ning out through the joints. 

Q As you pour that concrete, I take it there would 
be some strain on the form. Is that correct? A Yes, 
sir. 

Q Where would the heaviest strain be, or is there a 
distribution of strain? A I can’t answer that. I don’t 
know. 

Q Did you use anything else in those forms for the 
purpose of strengthening the forms, if anything? A Not 
for the purpose of strengthening the forms. 

Q So, as I understand it, now, what you would use 
would be straps that the Judge referred to, and also ties? 
A Form ties. 

53 MR. WALKER: Just a minute. If the Board 
please, I am going to object to this witness further 

testifying about structural support and the strain and 
stress and the wear and tear, unless he qualifies him as a 
builder. 

THE BOARD: He refused to testify as to strength. 

MR. DOYLE: He can testify to what he sees. He 
refused to answer as to strain. Excuse me, Judge. 

THE BOARD: He asked him where the strain was 
greatest, and he said he didn’t know. But he did testify 
to what he saw, that these forms were of a certain kind 
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and used certain metal to hold them together. That is a 
matter of his own personal knowledge. 

MR. DOYLE: We will try to avoid any engineering 
questions, Judge. I am not qualifying him as an engi¬ 
neer. 

• • • • 

BY MR. DOYLE: 

Q Upon the removal of the form, what would happen 
to the form ties and what would happen to the straps! 
Give me the form ties first, please. A The form ties 
would stay in. 

Q They would stay in the building? A The lumber 
and the strap would come down. 

Q So the form ties which are taxed in this 
54 schedule here actually remained in the General Ac¬ 
counting Office building and the Editors Building? 
A Partly. 

Q All right, tell us how far. What would happen? 
A I would say over half would stay in. The other half 
would be snipped off when they removed the ties. 

THE BOARD: When you say “snipped off,” do you 
mean part is sticking to the concrete? 

THE WITNESS: That is right. 

THE BOARD: You mean the part that protruded out? 

THE WITNESS: That is right. 

THE BOARD: But the rest of it— 

THE WITNESS: Would stay in the concrete. 

BY MR. DOYLE: 

Q That which was snipped off, did it or did it not 
become scrap? A It was scrap. It couldn’t be used for 
anything. 

Q It was no longer a tie, no longer part of a tie? 
Is that correct? A That is correct. 

Q Can you tell us, please, what happened to the 
straps when these forms were taken down and changed? 
A They are not useable any more. 
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Q Why, please? Will yon tell ns? A They are bent 
ont of shape, and it costs more to bend them than 

55 it does to throw them away. 

Q So to. rehandle them and shape them for nse 
wonld cost more than buying new ties? 

MR. WALKER: Just a minute. I object. These 
questions should be directed to the month of September. 
He says “when you would do it” and “when it was.” 
There is no testimony by this witness of anything that has 
happened in the month of September, which is the month 
with which we are concerned. 

THE BOARD: We will cure that right now. I would 
like the witness to testify to any extent as to which the 
testimony he has heretofore given does not apply to Sep¬ 
tember. 

THE WITNESS: You say it does not apply? 

THE BOARD: I want to know to what extent, if any, 
your testimony you have just given does not apply to 
September 1949. 

THE WITNESS: I can’t answer that question be¬ 
cause these bills from the month of September were the 
dates we paid those invoices. I don’t know when that 
material was used. I don’t know if it was used in Sep¬ 
tember or if it was used in August. 

THE BOARD: I don’t mean this particular lumber 
was used in September. I would like to kbow what was 
the practice in September with respect to the material 
that you are talking about. 

THE WITNESS: From recollection, if we 

56 bought it in August, I would assume that it was 
used in August and September. 

BY MR. DOYLE: 

Q The Court is directing your attention to what was 
vour practice in September of 1949 in connection with the 
use of form ties and the use of straps. A We used 
them. 


THE BOARD: I mean in the way you have testified? 

THE WITNESS: Yes, that is the only way you can 
use them. 

THE BOARD: Hereafter, first of ajl, have it under¬ 
stood that everything the witness is testifying to is re¬ 
lated to the month of September 1949. 

MR. DOYLE: If the Court please, I object to it. We 
are here on a proposition that includes—I have got form 
ties; if I can show through this man that form ties and 
straps were used through the entire operation, it follows 
as a matter of fact, without begging the question, that 
they were used that way in September 1949. 

THE BOARD: Correct. 

MR. DOYLE: I submit the objection is not well taken. 

THE BOARD: You are right, if he can testify that 
this was the practice during the entire time, because the 
month of September would be included in it. 

THE WITNESS: For the entire job. 

57 BY MR. DOYLE: 

Q I now come to form ties on the second page, 
about the tenth item down, $225.50. I ask you what be¬ 
came of those form ties that were used in the September 
charge here? A Part of them are in the building and 
part of them are in the junk. 

Q That part in the junk came from what? A From 
the ones that were put in the building. 

Q What was the operation that made them junk? 

THE BOARD: He has testified to that. 

MR. DOYLE: I know, but objection is made. I am 
covering my objection. 

THE BOARD: Just a minute. The witness has al¬ 
ready testified that he snipped them off, and it is in the 
record. 

MR. DOYLE: But he didn’t snip them off in Septem¬ 
ber. I want to be sure of that. 
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THE BOARD: Yes, he did. He said as far as he 
knows, that was the practice in September, and he has 
already testified. 

MR. DOYLE: Judge, I don’t want to take np the time 
of this Court, but I can go over item by item and ask 
which one is September— 

THE BOARD: Wait a minute. He has already testi¬ 
fied that the testimony given by him up to this time 

58 related to the month of September. 

MR. DOYLE: If the Court please, I want the 
record to show that I am now questioning him on mate¬ 
rials and supplies, or whatever they may be, that are 
listed in this sheet given to him by the District of Colum¬ 
bia upon which they base a tax. 

BY MR. DOYLE: 

Q I now call your attention to a photostat charge. 
Will you tell us whether your custom was the same in 
September as to photostats as it was throughout the en¬ 
tire operation on the General Accounting Office building t 
A I would have to know a little bit more as to the photo¬ 
stats or photographs, who was the vendor. I would have 
to know that. 

Q Can you tell us your general custom about photo¬ 
stats in regard to plans? A- In the terms of the specifi¬ 
cations, we have got to make up shop drawings. Shop 
drawings are made from the drawings that we get from 
th<> Government. We take the drawing to Max Scher or 
an outfit of that type. They photograph it, make us 
drawings from that photograph. We pay for those. They 
are used in the course of construction. They are con¬ 
sumed on the iob. They are of no value. 

Q Those drawings come from the United States Archi¬ 
tect or United States Engineers, as the case may 

59 be. Is that correct? A That is correct, the origi¬ 
nal drawing. 
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Q Will you tell this Court how many photostats you 
needed for the General Accounting Office building of plans 
and drawings? A I couldn’t guess. It would run into 
thousands. 

THE BOARD: Are they subject to wear and tear? 

THE WITNESS: They certainly are. 

THE BOARD: How long does a set of plans last? 

THE WITNESS: A set of plans could last an engi¬ 
neer, if he is working with them out in the field, I would 
sav at the most ten days. 

BY MR. DOYLE: 

Q These photostats that are charged in this Septem¬ 
ber bill, that would be of the type and kind, the general 
type and kind, that you have just testified to? A As I 
say, I do not remember. I would have to see the original 
sheet to see who the vendor was before I could answer 
that question. 

THE BOARD: The witness is looking at Petitioner’s 
Exhibit No. 1. 

THE WITNESS: Yes, they would be drawings. 

BY MR. DOYLE: 

Q And they would come under vour testimony 
60 that you have already given? A That is correct. 

Q Now, I see an item of cinders. Can you tell 
us what you would use cinders for, how they would be 
packed and where they would be placed, sir? A Cinders 
would be used for fill under concrete, for a cushion. 

THE BOARD: Do you mean on the ground? 

THE WITNESS: That is right, on the ground. The 
concrete would be poured on top. 

BY MR. DOYLE: 

Q Can you tell us what the operational use of cinders 
was in the General Accounting: Office building project? 
Where did you put them? A For fill. 

O For fill where? A In the basement, on the ground. 

Q What was laid on top of them? A Paper. 
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Q What kind of paper? A Scutan, Sisalcraft, water¬ 
proofing paper. 

Q Onionskin paper? A No, we nsed onionskin bags 
to pnt gravel in, and some cinders for drainage along 
the wall. Onionskin bags deteriorated and the rest of it 
just leveled out nicely. 

61 Q The onionskin bag deteriorates? A Yes. 

Q When you laid this, can you tell us how many 
feet of cinders you laid in this building? A I do not 
know. 

Q When you laid the cinders in the General Account¬ 
ing Office building, there were bags of a certain kind laid 
with those cinders. Is that correct? A And gravel. 

Q But they left them in the bags as such? A Yes, 
sir. 

Q What was poured over the bags which contained 
the cinders? A Concrete. 

• • • • 

Q * • • There is also a charge for nails. Will you 
tell us the use of nails in a building that you are 

62 completing for the Government? 

THE BOARD: Wait a minute. I want to know 
what was the use made of nails in this particular building, 
the General Accounting Office building. 

THE WITNESS: For the nailing of the forms, to nail 
the forms together. 

BY MR. DOYLE: 

0 What happened to the nails when the form was 
taken away from the concrete, which form may be used 
again? What happened to the nails? A The nails 
weren’t used again. The nails stayed in the concrete or 
they come out when we stripped. 

• • • • 

BY MR. DOYLE: 

Q You sav that some of the nails remained in the 
concrete. Is that correct? 
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MR. WALKER: I don’t believe be said that 

MR. DOYLE: He did, too. Let the reporter answer. 

THE BOARD: He said that. He said some of the 
nails stayed in and some came out. 

BY MR. DOYLE: 

Q If you are familiar, state what percentage of 

63 nails would remain. A That is an impossibility. 

Q Those that came out with the forms, what 
happened to those nails? A They are scrap; they 
weren’t used again. 

Q Never used again? A No. 

Q What would be their condition when they came out? 
A They would be bent. They would have to be straight¬ 
ened in order to get them out of the lumber. If they bent 
over, you would saw the end of the lumber off. 

Q I didn’t get the last? A You would saw the end 
of the lumber off. 

Q We have an item of form bolts. Is that different 
from the ties, form ties, that you just gave us a minute 
ago? A Form bolts or anchor bolts? Anchor bolts are 
embedded in the concrete in which to anchor something 
to after the concrete is poured. They stay in the build- 
ing. 

Q He has this listed as form bolts. 

THE BOARD: Let him look at Exhibit No. 1 and see 
what it is. 

• • • • 

64 Q Check and see if you have got the right item, 
an item of $360. A This is one for $147. 

Q Perhaps it is a combination. We have concrete 
curing paper. Was that paper of the type you described 
a while ago? A Yes. We used it to pour concrete—we 
covered the cinder fill and poured concrete on it in the 
basement. We also used it along the exterior walls. 

Q This is in the General Accounting Office building? 
A And that stayed in the building. 
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Q That is the General Accounting Office building you 
are talking about? A That is right; and other por¬ 
tions of it were used to cnre concrete on the slabs from 
the first floor on np. That did not stay in the building. 

Q Will you tell the Court, please, what you mean 
by curing on the upstairs floors? A According to the 
specifications, you had to cure concrete; they used to use 
straw. Now they don’t use straw any more. We use 
paper. 

Q So, instead of the straw you used to see around 
on the streets, you now use paper? A That is right. 

The slab is wetted first, and that stays on and that 
65 holds the water in the concrete. 

MR. WALKER: I have got to object to what 
this witness testifies to what this curing paper does— 
absorbing the moisture and so forth. I don’t believe he 
has been qualified. I object. 

THE BOARD: He said that the paper was used to 
cure concrete in place of straw which they used to wet 
and put on concrete. They now wet the concrete and put 
paper on it. 

MR. WALKER: He went further. He said it is used 
to absorb the moisture. 

THE WITNESS: No, I didn’t say it was used to ab¬ 
sorb the moisture. I said it would hold the mosture down 
and keep the sun from drying the concrete. 

THE BOARD: That doesn’t take any engineering ex¬ 
perience. 

MR. WALKER: All right. I object. 

THE BOARD: I will have to overrule your objection, 
because I think an ordinary layman could know that the 
paper is put there to keep the moisture in so it wouldn’t 
dry out. I am not an engineer and I know what it is for. 
It is so the concrete wouldn’t dry too fast. You go along 
the street and you see water sprayed on concrete. That 
is all the same. 
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Anyhow, I think a layman conld testify abont 

66 what the paper is used for. I will overrule the ob¬ 
jection. 

BY MR. DOYLE: 

Q The next item is wheelbarrows, Mr. Fry. Can yon 
tell ns something abont wheelbarrows on the General Ac¬ 
counting Office building job? Do yon know how many 
were bought? A No, I don’t know the exact number. 

Q Do you know the approximate number? The item 
that they have here in September is $939. Would that let 
you know how many wheelbarrows were bought? 

THE BOARD: Let him look at the exhibit. 

A Roughly two dozen for that price. 

THE BOARD: Was that on the General Accounting 
Office building project? 

MR. DOYLE: Yes, sir. I am confining myself to that, 
Judge. 

THE WITNESS: What is the date of it? 

BY MR. DOYLE: 

Q 10-7-49. The item may be a cumulation, I don’t 
know; but the item here is $939. A Wheelbarrows and 
concrete carts. I would say two dozen from the $900 
amount. 

Q You spoke of wheelbarrows and concrete carts. Will 
you tell the Court, please, what you call a concrete 

67 cart? What is a concrete cart? A We used two 
types on the General Accounting Office building. 

We used what is commonly known as a “Georgia buggy.” 
It is a two wheel cart with pneumatic tires and holds ap¬ 
proximately nine cubic feet of concrete. It is manually 
operated. And we used a mechanically operated cart 
that held approximately a cubic yard of concrete, which 
was motorized. These were manuals. 

THE BOARD: What about the wheelbarrows? 

THE WITNESS: They are manual. They weren’t 
motorized. 
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BY MR. DOYLE: 

Q Could you please tell the Court—you spoke of nine 
cubic feet for the “Georgia buggy”—how much larger 
capacity was the motor vehicle? A Three times as 
large. 

Q Why did you happen to have a motor vehicle or a 
motor cart? 

MR. WALKER: If the Board please, I object. 

THE BOARD: That is obvious. I would like to know 
for my own information—it assists me in coming to some 
conclusion—what happened to the wheelbarrows. 

MR. DOYLE: Okay, that is a very good question. 

BY MR. DOYLE: 

Q Will you tell us, please, what happened— A You 
mean what we did with them? 

68 THE BOARD: What happened to them? Did 
they dissolve? Did they disintegrate? Were they 
taken off when the job was over? What happened to <2 
them? 

THE WITNESS: They were taken off when the job 
was finished—what was salvageable. 

THE BOARD: Were they expendable? 

THE WITNESS: Not to any great extent. 

THE BOARD: I just wanted that cleared up. I 
didn’t think so. 

BY MR. DOYLE. 

Q What about your “Georgia buggies” and vour mo¬ 
tor-driven carts? A The “Georgia buggies” were taken 
off. There wasn’t too much an expendable amount there. 

The power-driven carts cost more to maintain than the 
orisrinal cost of the cart. 

THE BOARD: What happened to them? 

THE WITNESS: We took them off the job and put 
th^m in condition for use on another job. 

MR. DOYLE: Judge, I would like to ask him this 
question. 
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BY MR. DOYLE: 

Q What was the cost of the motor-driven carts? A 
Approximately $900 apiece. 

Q How many did you have? A We bought 18. 

69 Q What was the cost of repair of those motor- 
driven carts? 

MR. W ALKE R: If the Board please, I can’t find the 
motor-driven carts on the exhibit that the witness is now 
referring to. 

MR. DOYLE: That is true. 

THE BOARD: Then I don’t think— 

MR. DOYLE: I think this Court ought to have the 
general picture. We are going to come to the argument— 
we may as well call your attention to it now— 

THE BOARD: I am not concerned with any material 
except what is here. I think his objection is well taken. 

MR. DOYLE: All right. I would like to state my 
reason. May I state it? 

THE BOARD: Yes, go ahead. 

MR. DOYLE: I would like to state the reason. I think 
this Court, in order to properly pass upon the appeal 
question that is before it, will have to know what was 
needed for the construction of this building sometime 
before we get through. There will be legal questions 
arise, I take it, as to what is taxable or not; whether it is 
consumed in its use or not. That is the reason I offer the 
proposition. 

THE BOARD: I will sustain the objection. 

70 BY MR. DOYLE : 

Q Wire rope; what is wire rope? What we 
would call it, a cable? A Wire cable. 

Q Tell me what use, if any, you made of that in Sep¬ 
tember. A It was used for hoisting, used on the hoist¬ 
ing machines. It was also used in the cranes, shovels. It 
was used for anchoring the wooden towers to the slabs, 
the concrete slabs, to anchor them to the building in order 
to keep them from falling. 
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Q What do you mean by the wooden towers? A We 
used wooden elevators. 

Q That is your elevators that go up and down on 
what we would call a scaffolding, maybe? A A tower; 
an elevator made out of wood with a cage on the inside. 

Q How would they be used? Would they wear out or 
was there any life to them, or what? A They wore out. 
They broke. They tore. When they tore, you would 
have to put new ones on. 

Q That is what the necessary items would be for? 
A They were replacements. 

Q "When the tower came over originally, did you have 
to put the stays up to the tower, or was there cable 
71 already? A There was cable on the engines when 
they came. In order to put it up, we had to anchor 
it to the building. 

Q That is what we could call a stay? A I don’t 
know. 

Q You would anchor your tower to the building by 
means of a wire cable. Right? A That is correct. 

THE BOARD: To what extent was that wire cable ex¬ 
pendable? Not as much as lumber, was it? 

THE WITNESS: The cable that was used to anchor 
the building came in probably 200 feet coils. That is just 
a guess—maybe 100 foot coils. When we took it out of 
there, it came out in ten-foot lengths. 

THE BOARD: What was the cable used for—to raise 
bnck^+s. ^levator cable, the tower, or what? 

THE WITNESS: Yon say what became of that cable? 
When we were finished with it, it stayed on the hoisting 
machine and went away. 

THE BOARD: Can you give us an estimate as to the 
extent that the cable was expendable on that job? You 
gave us as to lumber; you thought 20 percent. 

THE WITNESS: I wouldn’t guess. I don’t know. 
BY MR. DOYLE: 


54 A 


Q If yon will look on that sheet, please, I am asking 
the witness to look on his original sheet that he 

72 submitted to the District of Columbia, you will find 
some items for repair parts which are listed here. 

It could be 10-14-49, or 10-10, or 10-25, the date. A I 
see straightening rods and Hes Nuts, and a set of rings. 

Q Have you got any such thing as repair parts as 
such? A Welding of pulley bracket, vee belts, grease 
seal and assembly, Fairbanks-Morse points, Permatex, cap 
condenser and points, Imperial fittings, seal and impeller 
—all of those are supplies used in the repair of equip¬ 
ment such as trucks, cranes, bulldozers, concrete vibra¬ 
tors, gas saws—I have no way of telling what piece of 
equipment was used. 

Q Are those tools or implements or machines which 
were used in the course of your construction of the Gen¬ 
eral Accounting Office building? A Yes. 

Q And were they used in the course of construction 
of the Editors Building? A Yes, sir. 

Q The next item is knee boots, sir. You have a knee 
boot item charge for September. Will you tell us, please, 
whether or not you purchased knee boots during Septem¬ 
ber either before or after, during the course of 

73 construction of the General Accounting Office build¬ 
ing? A You mean in quantity, what we bought 

on the iob? 

Q Yes, sir. A As near as I recall, we bought 144 
pairs of boo+s and 144 raincoats and hats. 

Q Would those be rubber hats? A Yes, sir, or oil¬ 
skin. 

0 Tho Court might ask you: Would they be expend¬ 
able all. sir? A Thev were all expendable. 

Q Can you tell us why you say that? A In accord¬ 
ance with our agreement with the various unions, we have 
got to supolv boots and raincoats. That is in our work¬ 
ing aaTApment with the unions. 
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MR. WALKER: If the Board please, if there is any 
working agreement that is in writing, I don’t want the 
witness to testify to it. I object to it. 

THE BOARD: I think that objection is well taken. 
He bought boots, as I understand it, in connection with 
this building. 

THE WITNESS: That is correct. 

THE BOARD: And raincoats and hats. 

THE WITNESS: That is correct. 

THE BOARD: What I am concerned with, how 
74 many were left over after the work was finished? 

THE WITNESS: I am trying to get around to 
that. I have to tell you in my own way. Ninety-five 
percent of the people on the job were colored, colored 
people. We issued them a pair of boots to use while they 
were employed there, to pour concrete, to get down into 
the excavation. When another laborer came on the job, 
he wouldn’t use another pair of boots; so we would have 
to give them another one. The rest of them were either 
torn—they had holes in them; the life of a pair of boots 
on a construction job is about a month. 

THE BOARD: How long did that building last? 

THE WITNESS: It lasted over three years. We did 
not pour concrete three years. 

THE BOARD: How long were you pouring concrete? 

THE WITNESS: We poured concrete from approxi¬ 
mately September 1949 until we finished our floor fill in 
July 1951. i 

BY MR. DOYLE: 

Q When you issued those boots, what occurred when 
you issued them? Were they labeled to anybody or not? 
A The laborers picked them up and turned in their 
check on the boots. They were responsible for them. 

Q Did they put any indication— A They put their 
name on them. 

Q On the particular boot issued to the particu¬ 
lar man? A They put their name on them and 


75 
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they used that pair of boots until they were worn out and 
they would get a new pair. The raincoats they did not. 
The raincoats were used by anyone who was working out¬ 
side or in the weather. 

Q But the laborers wouldn’t use one another’s boots? 
A No. 

Q There is an entry here, “Form material.” Will 
you look, please, and see if you have any entry of “form 
material.” It is on the 10th of September, and it is an 
item of $60 on the General Accounting Office Building. 
A The tenth of September? 

Q Yes. A I have got October. 

Q October 10; I beg your pardon. A Form work 
material. 

Q How much is the amount, please? Oh, I thought 
you had found it. A No, I didn’t find it. 

Q The check number is 15367. A Standard Lum¬ 
ber Sales Company. 

Q That is lumber? A That is right. Redwood 
chamfer strips and half round. 

76 Q All right, sir, what are chamfer strips? A 
They are used in columns. 

• • • • 

Q The toilet tissue that is listed here was the contract 
with Stott that you testified about? A That is correct. 

Q Paper towels, that is also with Stott, I take it? 
Is that correct? A That is correct. 

Q We have an item listed for water tank dispensers. 
Would that be a mechanical dispenser? A No, it would 
be a water tank with a covering on the outside of it to 
keep water cool, which a man carried on his back, which 
we commonly call a water boy. It is filled with ice and 
water and carried around on the job for the employees. 

Q That is the modern of the old water boy? A That 
is ri<dit. still carried. 

THE BOARD: Can they be used other places? 
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THE WITNESS: They can be, yes. Of course yon 
have quite a lot of depreciation. 

THE BOARD: How many did yon have there? 

77 THE WITNESS: I think we bonght twelve on 
the entire job. 

THE BOARD: Ton don’t know how many yon had 
when yon finished? 

THE WITNESS: No, I do not. I can check. 

THE BOARD: Metal, were they? 

THE WITNESS: They are metal. 

THE BOARD: Were they strapped to a man’s back? 

THE WITNESS: Yes, they were. They have a cov¬ 
ering on the ontside, a cloth covering snch as an army 
canteen, with a cloth covering. 

THE BOARD: I want to go back a minote to the 
lumber form. Yon said that was form lnmber nsed for 
making forms? 

THE WITNESS: That is correct. 

THE BOARD: Bnt one part of the question, or one 
oart of the subject, yon didn’t feel competent to answer. 
What was that? 

THE WITNESS: That was on the stress and strain 
of the wall. 

THE BOARD: Do I understand your testimony to be 
that that form material was form lnmber? 

THE WITNESS: This is form lnmber, yes. Bnt I 
am not competent to answer that question. What it was, 
1 know it was form material; I know it was nsed in the 
columns: I know it was nsed other places. Bnt I 

78 don’t know exactly where. I am going to pass that 
question up. 

BY MR. DOYLE: 

O The Court was asking you—what yon were refer¬ 
ring to in vonr answer just now was the chamfers nsed 
on columns. Is that right? A That is correct. 
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Q But I think the Court was asking you about the 
forms in general. A The number of forms I am quali¬ 
fied to answer. 

Q Suppose you answer the Judge’s question. The Judge 
was referring to the forms in general, not to the cham¬ 
fers. A The lumber itself was used until it was ex¬ 
pended 100 percent. It was cut down, reused, and cut 
down and reused; and we had eight floors and two base¬ 
ments in that building. 

Q That would be a basement and a sub-basement? A 
A basement and a sub-basement and eight floors. 

Q I take it that these water tanks or water coolers or 
tanks probably carried a canvas cover outside? 

THE BOARD: He testified to that. 

BY MR. DOYLE: 

Q Now he have an item of small tools. The item is 
15398 on your check list. A That is for files, 
79 shovels, nails and so forth. That is miscellaneous 
hardware. Shovels were used for excavation. The 
files were used for filing: the carpenters’ saws on the job, 
which we are obligated to do; and the nails were used for 
form lumber. 

Q The nails were used for form lumber, you say. 
What would von say as to the degree of expendability in 
anv of the other items mentioned? A The files were ex¬ 
pendable and the shovels were expendable. 

THE BOARD: To what extent? 

THE WTTNESS: The files were expendable 100 per¬ 
cent. These particular shovels were expendable 100 per¬ 
cent. Purchases after this date, depending upon when we 
bought if. might have a salvage value. 

BY MR. DOYLE: 

O Fuder 15425 vou have bobs, sheath, and books. A 
Bobs, sheath and hooks were used for the engineers, 
•olnmb hobs. 

0 What is that? A To carry the plumb bob to keep 
the point from being broken off. 
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Q Is the sheath covered when at rest, too? A That 
is correct. 

Q What were the books? A The books were 

80 used for the engineers to record their notes. 

Q Where were those purchased from, sir? A 
I think these were Muth; I haven ’t found that check. 
15425 is George F. Muth. 

Q When the engineer would complete his notebook, 
what if anything would happen to the notebooks, sir? 
A We would keep it on the job until the job was com¬ 
pleted, and then it would be turned in to the office or to 
the head engineer. 

Q Your head engineer? A That is correct. I have 
got a drawer full down on our job now. 

Q Could they be used again when the engineer com¬ 
pletes his notation? Could that book be used again, sir? 
A No, sir, not unless they were building another build¬ 
ing typical. 

Q WTiat about the bobs and the sheath? A The en¬ 
gineers never turn those back. That is their gift. 

Q Is that a custom in the building trade? A Yes, sir. 
Q Now we have 15433, negatives and prints. Could 
you tell us, please, do they cover what we discussed be¬ 
fore? A In accordance with the specifications, we 

81 are required to give progress photographs to the 
construction engineer at the end of each month. 

THE BOARD: That is what that is? 

THE WITNESS : That is what thev are. 

BY MR. DOYLE: 

Q What do you mean by the construction engineer? 
The TJ. S. Construction Engineer? A The U. S. Con¬ 
struction Engineer. You have one here for the General 
Accounting, one for the Editors, and one for the DuPont 
Circle. There are three checks: 15433 is for three in¬ 
voices, one in the amount of $34.50, one for $13.50; and 
one for $19.50. They are monthly progress photos, of 
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which we have no copy, incidentally. They are for the 
purpose of the Government or the owner. 

Q They are delivered under your contract? A Yes, 
sir. y.i 

Q We have oil and also motor oil, and also fuel oil, 
delivered in Virginia. Can you cover those? 

THE BOARD: Does that cover both buildings or one 
building, or just the two buildings? 

THE WITNESS: Three Buildings. 

THE BOARD: Three projects? He says he doesn’t 
know anything about the underpass. You haven’t been 
testifying about the underpass? 

THE WITNESS: I haven’t been testifying 

82 about the underpass, excepting general. 

THE BOARD: You are just testifying about the 
Editors Building and the other one? 

THE WITNESS: And the General Accounting Office. 

THE BOARD: If there is anything separate that ap¬ 
plies to one building alone, I would like to be told about it. 

MR. DOYLE: That is correct, sir. I have tried to, 
.Judge. We might slip a little, but I have tried to keep 
that because T thought vou would want that. 

THE BOARD: What about the oil ? 

MR. DOYLE: I had better differentiate, then. I 
thought T was going to cover it. 

THE BOARD: Tf he knows. You said he doesn’t 
know. 

BY MR. DOYLE: 

O We hove an item of oil against the General Ac¬ 
counting Office building. Can vou tell us, please, what in 
September or any other months your form of use of oil 
on the General Accounting Office protect was? The check 
number is 15440. A That is 71 gallons of oil. and that 
r»ort]>nlar check was for fuel oil for heating the office. 

0 That is for heating the office? A The job office. 

O That is the construction office or the office 

83 under construction at your plant? A That is cor¬ 
rect. 
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Q That is General Accounting? A That is correct 
Q Now, we have an item of concrete chutes. Will you 
tell us what they were and what they were used for, what 
material they were made of, and their approximate size? 
A What check number? 

Q 15472. A J. Edward Linck Sheet Metal Works. 
They were for the purchase of concrete chutes used to 
chute our concrete from the sidewalk into the exterior 
walls; and also wherever a truck couldn’t get close enough 
to the form to use its own chute, it was an extension to 
the truck chute. It could have been used for pouring 
the footing forms and wall forms. 

THE BOARD: Made of metal? 

THE WITNESS: Made of metal, approximately 
twenty feet long. By the time the job was over, they 
were hauled to the dump. We salvaged what we could. 
There was very little salvage on these. 

THE BOARD: How many did you use? 

THE WITNESS: I think we bought twenty from J. 
Edward Linck. 

BY MR. DOYLE: 

Q Were they a form of a chute, or were they a 

84 special make? A Not a special make; they were 
lined with metal because we had to use gravity to 

get it down and there couldn’t be any stopping. 

Q Could you tell us how long they were, approxi¬ 
mately? 

• • • • 

BY MR. DOYLE: ; 

Q We have an item 15485 and 15434 of acetylene and 
ovygen. A 485 and 434, cylinders of acetylene and oxy¬ 
gen, demurrage; it was used for the burning off of rein¬ 
forcing steel. 

Q Tell us how, please. The Court would be 

85 interested in that. Tell us how they were used. 
A If the steel was too long, it had to be burned 

off. You couldn’t cut it off. The steel was too thick. 
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Q Where would the steel be that might be too long? 
Tell the Court that. A In the floor slabs, in the walls 
or in the corners. It could be used anywhere in the 
building. 

- Q So I take it from your answer, sir—if I am not 
correct I wish you would correct me—that what you are 
talking about is a protruding— 

THE BOARD: No, no, he means a piece of iron that 
is too long to be used. Say you had a little passageway; 
instead of having to saw it and cut it off, you take an 
acetylene torch and burn it off. 

THE WITNESS: Demurrage was used for not get¬ 
ting the tanks back to the people in time. They charged 
us 3 cents a day after thirty days. 

BY MR. DOYLE: 

Q Three cents a day per tank? A That is right. 

THE BOARD: What does this cover, the gas? . 

THE WITNESS: Gas and air. 

BY MR. DOYLE: 

Q We have a fuel oil item of 15162. A I don’t see 
that item—oh, American Oil Company. It is fuel 
86 oil. It was used on the Editors Building. We 
bought it from the American Oil Company. I am 
sorry; it was used on the DuPont Circle Underpass. I 
can’t answer that. 

Q Yes, they have it listed for DuPont. A I can’t 
answer that. 

Q I would have skipped that had I noticed that. Now 
we have electricity on check no. 15393. The item itself 
is small. A $3.03, isn’t it? 

Q 15393. A Potomac Electric Power Service? 

Q Yes. Will you tell us first, during the month of 
September and the months previous to that, from the 
commencement of the contract, whether or not you 
had electricity served into the building and whether or 
not the bills were paid by your firm? A We did have 
electricity on the General Accounting, and on the Editors 
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Building, and the bills were paid. It was used for office 
power. We had four or five meters, separate meters, on 
the entire structure—a separate meter used for the office; 
other meters used for power on the job, job power, for 
saws, electric saws, pipe cutting machine, light and so 
forth. 

_ _ j 

MR. WALKER: Excuse me, may I interrupt? 

87 I can’t find anything for the General Accounting 
Office on my sheet. The only thing I have is Edi¬ 
tors Building. 

MR. DOYLE: Down about the twentieth item, have 
you got 15393? 

THE WITNESS: That is for the Editors Building, 
$8.51. 

MR. WALKER: He testified about the General Ac¬ 
counting Office. 

THE WITNESS: And on the Editors Building we 
had one meter. 

• • • • 

A A $700 item. 

Q Yes, sir, 15455. A Capital Excavating Company. 
We had no crane of our own; we rented one from them 
at $120 a day. It was used for lifting, setting stones, 
lifting concrete. 

Q In connection with the operation of the crane itself, 
did you have anything to do with supplying either 

88 the fuel or the labor or anything else? A No, sir. 

Q So the $120 was a package rental? A That 

is right. 

Q We have form rentals for the Editors Building. 
MR. DOYLE: That is 15571, Mr. Walker. It is on 
the third page. 

BY MR. DOYLE: 

Q Form rentals for the Editors Building. Will you 
tell us what that is? A I have a written contract on 
this particular item for the Gateway Erectors. It was a 
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metal form. The form did not belong to ns. They were 
metal pans. They were nsed in place of lumber. When 
the pans were stripped, they were returned to Gateway 
Erectors. 

Q What do yon mean by pans? A Metal plans. 

Q That was a rental? A That was a rental contract 
we had with Gateway. 

Q You have an item, 15365, for steel. A Rosslyn 
Steel and Cement Company. Reinforcing steel nsed on 
General Accounting Office building. 

Q Would that reinforcing steel be the same type that 
you testified to previously, insertion into concrete? A 
Yes, sir. 

THE BOARD: Did that become a part of the build¬ 
ing? 

89 THE WITNESS: Yes, sir. All reinforcing 
steel became part of the building. 

BY MR. DOYLE: 

Q 15518, please. Will you turn your attention to that? 
Cinders, chairs and bolsters. A They are all reinforc¬ 
ing steel accessories. They are just the same as bars. 
They all remain part of the building. It is embedded in 
the concrete slab. 

Q Will you tell the Court what they are? 

THE BOARD: I think I know. 

BY MR. DOYLE: 

Q And they, too, when the forms pull away, are em¬ 
bedded in the concrete. Is that correct? A Yes, sir. 

Q Do they become part of the building or not? A 
Yes, sir, they are embedded in the concrete. 

THE BOARD: As I understand those last mentioned 
objects, they are not to assist the forms. They are really 
reinforcing agents? 

THE WITNESS They are reinforcing agents, that is 
correct. 
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Cross Examination 

.. BY MR. WALKER: 

Q Mr. Fry, what was your position with the Mc- 

90 Shain Company in September 1949? A I was ac¬ 
countant-office manager. 

Q Did you have any other duties with that company? 
A In what respect? 

Q Any other duties other than to be office manager 
and accountant? A I don’t follow you. What duties 
do you specifically mean, Mr. Walker? 

Q You had certain duties as office manager, didn’t 
you? A I was in charge of all the accounts on the Gen¬ 
eral Accounting Office building, which took in making up 
of the payroll, keeping the time, keeping the costs, pass¬ 
ing the invoices. 

Q Did you have any duty with respect to the building 
itself, that is, to see that it was properly being done? 
A No, sir. 

Q Did you during September 1949 go out and watch 
the men on the job strip any lumber from the concrete 
forms? A Yes, sir. 

Q Did you watch them strip all that they stripped in 
September 1949? A No, sir. 

Q Did you follow the lumber that was stripped to see 
what happened to the lumber? A You mean from 

91 the time it came down from the wall to see what 
they did with it? 

Q Yes. A No, sir. 

Q Upon what information then do you base your state¬ 
ments on direct examination that this lumber was torn at 
the bottom, that it was deteriorated at, the bottom, and so 
forth? A Well, I have been in building work for a num¬ 
ber of years. I hcve probably seen every phase of it 
from beginning to end over those number of years. I 
have been on the General Accounting Office; I have seen 
them put the form work up; I have seen them take it 
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down; I have seen them assemble it at the mill, that is, 
the saws; I have seen them nail it np; I have seen them 
reassemble; I have seen them cnt it off—not on one par¬ 
ticular phase, I never followed it through for eight hours 
a day. 

Q Mr. Fry, can yon tell ns what portion of the lumber 
which was stripped sometime subsequent to September 
1949 was later used in other forms? A I would say that 
80 percent of the lumber that we used in September was 
used in October. 

Q You mean each use per form has a 20 percent de¬ 
struction of the property? A Yes, sir. Every time it is 
torn down and reassembled. 

92 Q Do you base that upon the size of the lumber 
when you saw 20 percent deterioration, or what? 

Or its useful value? A I am saying that if you start 
out with 100 square feet of lumber, when you tear it 
down and reassemble it, you have got 80 feet to put 
back up. 

Q How much lumber did you see torn down in Septem¬ 
ber 1949, that is, form lumber? A I don’t know. 

Q According to this schedule that you prepared, you 
purchased almost $12,000 of lumber in September 1949. 
What portion of that amount of lumber so purchased and 
used in September 1949 did McShain, Inc., take away 
from the job of the General Accounting Office when that 
job was completed? A Not one bit. 

Q What did you do with the lumber subsequently, I 
mean in between the time you used it and the time that 
you completed the job? A What we hauled from the 
job was hauled to the District dump as scrap lumber. 
There was no salvage value to it—not of the lumber that 
was purchased in 1949. 

Q That is all we are talking about. You purchased 
these cups from Stott? A Charles G. Stott. 

93 Q Did you drink out of any of the cups your¬ 
self? A Certainly. 
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Q Did any of the other administrative officers as dis¬ 
tinguished from the laborers drink out of the cups? A 
Yes, sir. 

Q That is those cups purchased in September 1949? 
A Yes, sir. 

Q Did you use the stationery which you purchased 
in September 1949? A I did, sir. 

Q Did you use it in the District of Columbia? A I 
did, sir. 

Q Did you have any of that left after you completed 
the General Accounting Office job? A I haven’t moved 
from the General Accounting Office job. It is not com¬ 
pleted yet. 

THE BOARD: Did you say it is not completed? 

THE WITNESS: It is not completed yet. We are 
still maintaining our quarters there. We still have men 
on the payroll. 

BY MR. WALKER: 

Q How many form ties of those purchased in Sep¬ 
tember 1949 did you see removed? A I couldn’t guess. 

Q But you testified, did you not, Mr. Fry, that 
94 50 percent of that metal was just scrap? A That 

is what I testified. j 

Q Did you measure the form ties? A Form ties are 
twelve inches, 18 inches, 36 inches. You have a certain 
amount protruding. 

Q How much? A I said 50 percent. I am assuming 
that you have an 18 or maybe about a 30-inch wall tie. 
T am not technical; I didn’t get technical when I said 50 
•nercent. Let me say that whatever was taken off of that 
form tie was scrap, it was of no value whatsoever. 

Q What did you do with it? A Threw it away, 
hanled it to the dump. 

Q It was scrap metal, had no salvage value? A Not 
to us. Not to us it didn’t have any salvage value. 

Q Why not to you, Mr. Frey? A Because we are pay¬ 
ing $1.60 an hour for labor. We can’t afford to spend 


$12.80 or $14 a day for laborers to pick up scrap metal 
and sell it for 30 cents a hundred pounds. 

Q How many ties did you see them put up in Sep¬ 
tember 1949, Mr. Fry? A I could not tell you. I don’t 
know the spacing of those particular ties. I don’t 

95 know what the area was of the wall. I wouldn’t 
know. I couldn’t tell you. I wouldn’t guess. 

Q As a matter of fact, Mr. Fry, you know very little 
of the building business, that is, the actual physical build¬ 
ing part, do you? A T wouldn’t say so, no. I wouldn’t 
say that I know very little; but I couldn’t tell you how 
manv were required, and vou couldn’t either unless you 
would have a set of drawings to go by. I do not know 
what the space was on the wall. 

0 How are you able. Mr. Fry, to identify from the 
schedule that vou have, the simple item of steel as being 
reinforcing as distinguished from some supporting steel, 
that is. outside supporting? A There was no supporting 
steel on the ;iob. 

O No sunuorting steel? A No supporting steel. We 
bought reinforcing steel from Rosslvn Steel and Cement; 
we bought reinforcing from Hudson Supply; we bought 
it from Be f hlehem: we bought it from two or three 
others. It was all used on that 5ob. There was no sup- 
norfing s+e<d. It was a reinforced concrete building. 

O This item of binders that you spoke of, did you not 
uso some of those cinders to make temporary walks 

96 and ramus bv pouring the cinders down? A Not 
tomuor^rv walks, no, sir. 

O R»rrmc? A Thore could have been some used for 
ramus whi^h would have stayed on the building site when 
th° nvcavation was over. 

O T am sueaking of other than the land on which the 
building was located. Did you not use cinders for walks 
and so forth other than on that part of the land where 
th« buildi-nor was located? A The building takes up all 
of th« land from the sidewalk in. 
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Q There is no grass area? A There is now, but not 
on the excavated part. 

Q I am not speaking of the excavated part A There 
was a fence around on the part that was not excavated 
on the very edge; we came right up to the very edge of 
the fence. 

Q Mr. Fry, does any of these purchases of lumber 
listed on Petitioner’s Exhibit 2 represent lumber which 
went into the making of the fence? A No, the fence 
was already erected there when we came there. 

Q And none of it went in, then, to the making of your 
office? A Not our office, no, sir. The office is 

97 owned by the Federal Government. 

• • • • 

98 Cross Examination (continued) 

BY MR. WALKER: 

Q Mr. Fry, at the last hearing you testified to various 
percentages. For example, you testified that there was a 
depreciation on the forms which were used to pour the 
concrete into of about 20 percent; and you also testified 
that the bars, that is the straps, which hold the form ties, 
about half would stay in and the other half would be 
snipped off. 

THE BOARD: Wait a minute; let’s get this straight. 
He didn’t testify to that. He said this, that the lumber 
that was used in making forms would be depreciated 20 
nercent in its use. That the ties were bars that went 
through the concrete and stuck out at the end and the 
bars, the ties, were snipped off; but the straps, no. The 
straps went around the concrete forms and were entirely 
depreciated in one use because they couldn’t be 

99 straightened without too much expense. 

MR. WALKER: I had in mind, your Honor, 
the bar that went through the concrete. 

THE BOARD: That is a tie, not a strap. 
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BY MR. WALKER: 

Q Mr. Fry, also in the record yon gave several other 
percentages, I believe. Is that correct? A That is cor¬ 
rect, what you have said. 

Q I would like to ask you: Are there any records 
in existence which would verify those percentages? A 
Yes, I brought with me this morning a wall tie. I don’t 
think you understand what a wall tie is. I brought one 
to explain to the Court what stayed in and what stayed 
out, if you care to look at it 

Q Maybe you didn’t understand my question, Mr. Fry. 
Are there any books or records of this corporation which 
would substantiate the percentages that you gave in the 
record at the last hearing? 

THE BOARD: Wait a moment. Let’s get this straight 
again. You don’t substantiate a fact by a record; you 
record it. It reflects it, but you don’t substantiate it. 
What he has testified is what he knew of his own knowl¬ 
edge. What you want to know is if there are any books 
that record what he has testified are the facts. 

MR. WALKER: Yes. 

100 BY MR. WALKER: 

Q Are there any such books which reflect that 
fact? A No, not in writing other than the costs on the 
job. We know how many feet of lumber we bought on 
the job. We know how many square feet of forms the 
lumber was used for. That would be the only record. We 
know that we didn’t take any away. We know that we 
didn’t salvage any lumber. 

Q Let me put it this way, Mr. Fry. No computations 
of any of the percentages that you testified concerning 
at the last hearing have been made, have they? A No, 
no computation has been made. There was no need for it. 

Q They were your estimates of the percentages? A 
No, they were the job conditions. They weren’t only my 
estimates: I didn’t estimate them. I am taking it from 
the facts. 
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Q For example, where you testified with respect to 
the 20 percent, are you able to testitfy under oath that 
that couldn’t be 19 percent or 21 percent? A Abso¬ 
lutely not. 

Q And the same would be true about half of the bars, 
wouldn’t it? A I could testify under oath that 

101 more than half of the wall ties did not remain part 
of the building. 

Q The other percentages you gave at the last hearing 
were not accurate, were they? A No, they were not ac¬ 
curate. 

MR. WALKER: No further questions. 

i 

. Redirect Examination 
BY MR. DOYLE: 

Q What do you mean by the term “accurate”? What 
is your interpretation of the term accurate? A From 
my estimate they were accurate. For job-to-job condi¬ 
tions, they may not have been accurate. 

MR. DOYLE: Mr. Reporter, will you read me the last 
question that Mr. Walker asked? 

(The reporter read the following question by Mr. 
Walker: “The other percentages you gave at the last 
hearing were not accurate, were they?”) 

BY MR. DOYLE: 

Q I take it from that, would you or would you not 
mean it was an estimate? A It was an estimate, yes. 

Q Could you say from your experience of how many 
years in the building business? A Fifteen. 

Q —that your estimate was fairly close to accu- 
• racy? 

102 MR. WALKER: I object. 

THE BOARD: I can draw a conclusion from 

the— 

MR. DOYLE: Witness’ experience? 

THE BOARD: It is no more than an opinion. 
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BY MR. DOYLE: 

Q Mr. Walker asked you something about form ties. 
You told him that you had form ties with you, did you 
not? A Yes, sir. 

Q And you offered to show it to him, but he dicing 
express any desire to see it. Correct? A Yes, sir. 

Q Will you open that bundle, please. That metal 
which you have in your hand is called what? A That is 
an 8-inch wall snap tie. 

Q What do you mean by 8-inch? A It is for an 8- 
inch concrete wall. 

THE BOARD: You asked him to show you a form 
tie and he calls it a snap tie. ^ 

THE WITNESS: That is a trade name, your Honor. 
That is a wall tie, a snap tie, form tie. The trade name 
is a snap tie. It is for an 8-inch wall. 

BY MR. DOYLE: 

Q When it is invoiced to you, it comes as a form tie, 
doesn’t it? A That is correct. 

103 Q How long is that piece of metal that you 
have in your hand? A Approximately twenty- 
four inches. 

Q There is a rod, is there not, between your two 
hands? A Yes, sir. 

Q It is approximately twenty-four inches in length, 
did von sav? A Yes, sir. 

0 How thick is that rod? A I would say it is 3/16. 

O In the middle of the rod are there what appears 
to the layman to be washers? Would you describe those, 
nlease? A These washers fit on the outside of the wall. 
In other words, the form which is plywood lumber is be¬ 
tween this washer— 

Q Wait a minute; indicate. This gentleman can’t see 
it. 

THE BOARD: If he is going to testify about it, you 
ought to offer it in evidence as an exhibit. 
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MR. DOYLE: All right. 

THE BOARD: Let’s offer it in evidence. 

MR. DOYLE: I have got to describe it. 

THE BOARD: He has described it enongh to 

104 offer it in evidence. 

BY MR. DOYLE: 

Q Yon are holding something in your hands— 

THE BOARD: He has said it was a tie. 

MR. DOYLE: I want my record to show what I am 
patting in the record, Judge. I think I am entitled to put 
it in. 

THE BOARD: Don’t get excited. 

MR. DOYLE: I am not excited, not a hit excited. I 
am just positive. 

THE BOARD: The record shows it is a snap tie. If 
yon want to offer it in evidence, say so and let’s get on 
with the case. 

BY MR. DOYLE: 

Q Yon are holding something in your hands that is 
metal. Correct? A Yes, sir. 

MR. DOYLE: I offer this metal object, 24 inches in 
length, a steel bar equipped with washers and some other 
gadgets, as evidence of what is called a form tie or a 
snap tie. 

THE BOARD: Mr. Walker, do yon object? 

MR. WALKER: May I examine the witness on this 
exhibit? 

THE BOARD: Yes. 

MR. WALKER: Mr. Fry, how many of those ties, if 
any, were used in the General Accounting Office 

105 building during the month of September 1949? 

THE WITNESS: I don’t know. 

MR. WALKER: Can you say there were any used dur¬ 
ing that month? ' 

THE WITNESS: Yes, sir. 

MR. WALKER: But you don’t know how many? 
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THE WITNESS: Yes, sir. 

MR. WALKER: How many? 

THE WITNESS: I don’t know; I don’t know how 
many. 

MR. WALKER: But some identical to that object you 
hold in your hand were used? 

THE WITNESS: Yes, sir. 

MR. WALKER: I have no objection. 

THE BOARD: That will be Petitioner’s Exhibit No. 3. 

(Petitioner’s Exhibit No. 3 was received in evidence.) 
BY MR. DOYLE: 

Q I show you what was offered in evidence the other 
day. We call it the breakdown sheet of the District of 
Columbia which was submitted to your organization when 
the District attempted to make an assessment of use tax. 
Will you look on that sheet and see whether there is any 
mention of form ties, snap ties, or any mention of that 
particular metal object which we have just admitted into 
evidence? 

• • • • 

106 MR. DOYLE: I am referring to Petitioner’s 
Exhibit No. 2. 

BY MR. DOYLE: 

Q Will you look at that Petitioner’s Exhibit, please. 
A Exhibit No. 2 only shows form ties. Exhibit No. 1 
shows— 

MR. WALKER: Just a minute. That is not respon¬ 
sive to the question. 

THE BOARD: In tlm first place, the question is un¬ 
necessary because it speaks for itself. They either show 
form ties or what not. But still, it would save some time 
to let you go ahead. I can’t understand the question. 
The thins: is right there. I can read and I can tell 
whether they are on there or not. We are just wasting 
time, it seems to me; but let’s move along here. 
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MR. DOYLE: I haven’t wasted it. The question was 
asked— 

107 THE BOARD: In the first place— 

MR. DOYLE: The Court says it doesn’t under¬ 
stand it. 

THE BOARD: I am going to sustain an objection 
that I myself have to the question. It is an improper 
question. You have asked the witness: What appears 
on that paper? It itself shows what appears. It is not 
necessary. 

MR. DOYLE: I would like the record to show that the 
reason the question was asked is because Mr. Walker had 
asked the witness whether or not that was used in Sep¬ 
tember and the answer was the witness wasn’t sure, he 
couldn’t state. 

The reason I asked the question was to show what was 
on the schedule that the District submitted to McShain 
and taxed him for. 

THE BOARD: Proceed. It is still sustained. The 
question isn’t proper. 

BY MR. DOYLE: 

Q Will you please look at Petitioner’s Exhibit No. 2 
and see if there is any charge for electricity on the Gen¬ 
eral Accounting Office building? 

THE BOARD: Doesn’t it show? Doesn’t the thing it¬ 
self show? 

MR. DOYLE: Yes, if the Court please. But I have 
got a record. The Court is now hearing it. I don’t know 
where this is going. Mr. Walker called the Court’s 

108 attention to the fact that there was no entry of 
electricitv against the General Accounting Office 

building, and the witness didn’t make an answer. If it is 
there. ! want an answer on the question. 

THE BOARD: It is on the exhibit. If you go to the 
Court of Appeals— 
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MR. DOYLE: The other side may go to the Court of 
Appeals, Judge. 

THE BOARD: If the other side goes to the Court of 
Appeals, you will not be as good a lawyer as I think you 
are if you don’t insist on your own exhibits going in the 
record. • I think we are wasting time for the witness to 
testify what is on that statement. If you want him to 
explain some items, all right. But asking him whether 
an item of electricity is on it, I can read. 

BY MR. DOYLE: 

Q Mr. Fry, the other day you gave some testimony 
concerning a stationery contract. Could you tell us, 
please, what the amount of that stationery contract was? 

MR. WALKER: If the Board please, I object. We 
are concerned only with the purchases of stationery dur¬ 
ing the month of September 1949. 

THE BOARD: That is a sort of an introductory ques¬ 
tion. He probably is going to relate it to September. I 
think I will let him answer. 

109 BY MR. DOYLE: 

Q The Court says you may state the amount 
of your stationery contract. A There was no specified 
amount in dollars and cents. 

• • • • 

BY MR. DOYLE: 

Q You stated that that was a verbal contract, sir? 
A Yes, sir. 

Q What were the terms of that verbal contract as to 
quantities, either in the forms of reams, folios, or what¬ 
ever form it might have taken? Will you please tell us? 
A There was no mention of quantity or price. 

Q Was there any mention of price? A No, sir. 

Q Ts this Stott a regular supplier of yours of station¬ 
ery? A On stationery he was; he is no longer. 

110 0 At this time, September 1949, how many jobs 
did the McShain Corporation have going in the 

District of Columbia? A At what date did you say? 
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Q September of 1949. A Three jobs. 

Q What were they? A General Accounting Office; 
Editor’s Building; DnPont Circle. 

Q That is commonly called the Underpass? A Par¬ 
don me; I will correct that. I am not positive, bnt I be¬ 
lieve The Washington Post Building was in operation at 
the same time. 

Q On these form ties, there appears to be what to me 
as a civilian are two lugs on the inner side of those two 
washers. Each lug respectively is close to a washer. 
Will you tell us what they are and describe their use, if 
any? A They fit on the inside of the wall form. 

Q ’What, are they, sir? A They are just lugs, as you 
mentioned. 

0 When the concrete is poured, this is in the tie? 

THE BOARD: You mean Petitioner’s Exhibit No. 3? 

BY MR. DOYLE: 

Q When the concrete is poured, Exhibit No. 3 is 
111 in the inner form? A This is in the tie. 

Q Does the concrete cover that particular form, 
Exhibit No. 3? A It covers this part in here, from here 
to here. 

Q Indicate it, please. A The center section. 

Q After the concrete is poured and after it has set, 
I assume, what happens to that form tie? A The first 
thins: is to strip the lumber from it. 

THE WITNESS: Do you care if I demonstrate just 
how this is put together? Do you want me to show how 
it is done or do you just want me to tell you what we do 
with it? 

THE BOARD: Just answer the question. Let him 
answer your question first. You want to know what 
happened. 

THE WITNESS: You strip the lumber from it and in 
some cases you snap this off. This is a snap tie. 
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BY MR. DOYLE: 

Q Where is the lumber? On which side of the wash¬ 
er? Indicate. A The lumber is on the inside. 

Q Inside of the washer. Okay; that is the lumber of 
the form. A That is correct. 

Q Go ahead, sir. 

112 THE BOARD: Why not just say the lumber is 
between the lug and the washer. 

THE WITNESS: That is correct. 

MR. DOYLE: I subscribe to that heartily. 

BY MR. DOYLE: 

Q Go ahead sir. A When it is finally finished, this 
stays in; these two ends are out. They are scrap. 

THE BOARD: That is what the snap tie is for? 

THE WITNESS: That is correct. 

BY MR. DOYLE: 

Q Would that be the standard practice for the General 
Accounting Office building, or was there any change in 
that practice as to breaking off those ends? A In a 
wall that is not exposed, we don’t break them off. 

Q Let us know what you would consider a wall not 
exposed. A A wall that is back-filled with dirt and is 
not an exposed wall, all we do is bend these up against 
the wall and back-fill against it, because they are of no 
value. They don’t hurt the building; they don’t do it any 
good. 

Q So they stay with the building? A Yes, whenever 
a wall is not exposed. 

Q I would assume that that would probably be a 

113 basement wall ? A Yes. 

Q Would that be correct? A Yes, sir. 

Q Then you fill to the basement wall, and when it 
is unexposed, you build them up instead of snapping them 
off. Correct? A Yes, sir. 

THE BOARD: Your testimony just given relates to 
what was actually done? 
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THE WITNESS: Yes, sir, and the practice of the 
trade. 

BY MR. DOYLE: 

Q Mr. Fry, the other day you spoke of anchor ties. 
Do you recall that, sir? A No, I do not 
• Q I show you now this piece of metal and ask you 
what that is, please, sir. A It is an anchor slot. 

Q Were those used in September in the erection of 
the General Accounting Office building and the Editor’s 
Building? A I can’t answer that if it was used in Sep¬ 
tember or not. 

THE BOARD: Ask him was it used in the building. 

THE WITNESS: It was used in both buildings. 

114 BY MR. DOYLE: 

Q How many floors would it be used in, sir? 
A From the first floor to the roof. 

Q I take it the entire structure. Is that what you 
mean, sir? A Yes. 

Q I show you now a piece of galvanized steel which 
has a slot in its center, and in the center it appears to be 
stuffed with some material, which I do not know, I ask 
you to look at that, please, and tell the Court what that 
is. A The material is just a filler to keep it from filling 
with concrete when the column is poured. 

Q First I would like to know what the metal is. A 
Galvanized steel. 

Q But what is it? What I am handing you? A It 
is an anchor slot. 

THE BOARD: Do you want to offer it in evidence? 

MR. DOYLE: Yes. I now offer this anchor slot, so 
identified. 

MR. WALKER: May I examine the witness on this 
exhibit? 

THE BOARD: Yes. 

MR. WALKER: Mr. Fry, I believe you testified that 
you did not know whether any of these anchor slots 

115 were used in the General Accounting Office or any 
other building in September 1949? 
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THE WITNESS: That is correct. 

MR. WALKER: I object. 

THE BOARD: If the exhibit shows anchor slots, Ex¬ 
hibit No. 2, then I am going to receive it in evidence. 
Otherwise I think it is immaterial. Mr. Doyle, would yon 
point out the materiality of this in relation to the ex¬ 
hibits? I may be wrong, but I do not see that there is 
any reference to anchor slots on the exhibits, and that is 
what we are concerned with here. 

MR. DOYLE: The reason I am asking the witness the 
question is because he testified to anchor bolts or anchor 
forms in his testimony the other day. It was either in 
direct or cross, and I can’t look at that time now. If 
you will pass it, I will check from my transcript. 

THE BOARD: I am not concerned with the trans¬ 
cript. We arc here now with a certain number of items 
for which you have been billed, and it seems to me the 
only material evidence we have got relating to those 
items. If it isn’t on that list and the District hasn’t 
taxed your client for an item of anchor slots or anchor 
bolts, then T don’t think it is material. I don’t think it 
should go in the record. 

MR. DOYLE: Generally speaking, I will go along with 
the Court on that. 

116 THE WITNESS: May I add one thing, your 
Honor? 

THE BOARD: Yes. 

THE WITNESS: On anchor slots, they are furnished 
bv Davton Shur-Grin and Tie Company. WTien they bill, 
thev can bill it as form ties or they can bill it as anchor 
slots. T have no wav of telling from our Exhibit No. 1, if 
this is Exhibit No. 1. whether or not it was ties or anchor 
slots. T wouldn’t, sav it is: I wouldn’t say it isn’t. 

AIR. WAT HER: If the Board please. I have an objec¬ 
tion. The Board hasn’t ruled on it. The witness is tes¬ 
tifying at great length. 
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THE BOARD: I am going to sustain the objection 
unless I am shown that this article that I have in my 
hand, which is for identification Petitioner’s Exhibit No. 
4, which has been offered in evidence, is an item that is in 
the bill of the District; or an item that is covered by the 
tax. So at this time I am going to sustain the objection 
and later on, if you wish to develop it— 

MR. DOYLE: If the Court will recall, I beg the ruling 
for the minute. 

(Petitioner’s Exhibit No. 4 was marked for identifica¬ 
tion only.) 

BY MR. DOYLE: 

Q Mr. Fry, do you remember in your testimony the 
other day testifying about the use of anchor or' 
117 form bolts? A Yes. 

Q I may be wrong, but I think that was in re¬ 
sponse to a question of either myself or Mr. Walker. I 
don’t remember which. What did you mean by anchor or 
form bolts? 

MR. DOYLE: What I want to know, if the Court 
please, I think the gentleman was talking about them; and 
that is what I want cleared, if it was. 

THE BOARD: You can refer him to the testimony/ 

MR. DOYLE: If the Court will give me time, I will 
find it. 

THE BOARD: Let’s go on to something else. 

BY MR. DOYLE: 

Q Mr. Fry, you testified the other day as to Georgia 
buggies and power driven concrete carts. Right? A 
Yes, sir. 

Q Some were manual and some were power driven. 
A That is correct. 

MR. WALKER: Just a minute, if the Board please. I 
believe that the other day I objected to that because they 
weren’t on this list, and I make the same objection today. 
I see no reason for cluttering up the record. 
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THE BOARD: Is there any reference to them on the 
list that the District used in taxing the Petitioner? 

THE WITNESS: Wheelbarrows and concrete carts 
are on the exhibit. The check was written to Phil- 

118 lips Machinery and Tractor Company, check no. 
15322, dated October 27, 1949. 

MR. WALKER: Just a minute, Mr. Fry. The ques¬ 
tion before the Board is whether or not the District taxed 
the use of any Georgia buggies or concrete carts in the 
month of September as represented by the list of items 
on Exhibit 2. 

MR. DOYLE: Yes, sir. And this man is testifying 
that a check number 15322 was issued and is charged 
$939 against the General Accounting Office building; and 
we can’t be held because this office only said “wheelbar¬ 
rows.” This item shows it was wheelbarrows and con¬ 
crete buggies. 

THE BOARD: Let’s develop it. You take the item 
and let the witness testify whether or not that item in¬ 
cludes concrete carts and buggies. If it does, that is 
something else. 

BY MR. DOYLE: 

Q Mr. Fry, you referred to check 15322. A That is 
correct. 

Q That is listed here on Petitioner’s Exhibit No. 2 as 
15322, wheelbarrows, $939. What does that represent, 
please? A That represents a purchase of wheelbarrows 
and concrete carts. 

THE BOARD: I overrule the objection. 

119 BY MR. DOYLE: 

Q These concrete carts, did you testify as to 
how much the power driven carts cost you the other day? 
A I don’t remember. 

Q How much did they cost? You testified you bought 
eighteen; is that correct? A We bought eighteen. 

Q Do you remember what you paid for those eighteen? 

THE BOARD: He has testified to that. 

A I think I testified to that. 
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BY MR. DOYLE: 

Q What did you pay for repairs to those eighteen? 

THE BOARD: Repairs? 

MR. DOYLE: Yes, sir, repairs on the power concrete 
driven carts. 

THE BOARD: Is that involved in this proceeding? 

MR. WALKER: No, sir. 

MR. DOYLE: If the Court please, we want our record 
to show, if any of us go anywhere, that this isn’t just 
lex minimus. This represents a big operation represent¬ 
ing $22,000,000. We don’t want to go, either they or us, 
before the Court of Appeals and say, “Why bother us on 
$900 of wheelbarrows?” 

• • • • 


120 BY MR. DOYLE: 

Q These were two different types of carts, one 
driven and one hand driven? A This invoice? 


power 


Q No, on your general operations. A Yes, two dif¬ 
ferent types. 

Q Was there any particular reason for the use of dif¬ 
ferent types— 

MR. WALKER: If the Board please, I object. 

THE BOARD: That testimony has been given by the 
witness. He said a certain quantity of concrete was car¬ 
ried by hand, and a larger quantity was carried by power. 

MR. DOYLE: But he didn’t say why he didn’t have 
them all by hand or why he didn’t have them all by 


power. 

THE BOARD: What difference does it make? 

MR. DOYLE: Okay. If the Court please, we now 
offer as an exhibit for the Petitioner a copy of the 
121 contract between John McShain, Inc., and the Dis¬ 
trict of Columbia for what is commonly called the 
T T ndorpass job. It appears to be D.C.F.-C No. 16503. 
Wo offer that in evidence. 
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MR. WALKER: I object on the grounds that the ex¬ 
hibit is immaterial and irrelevant to any issues involved 
in this case. 

THE BOARD: Is that your only objection? 

MR. WALKER: That is the only objection. 

THE BOARD: It is overruled. That will be received 
in evidence as Petitioner’s Exhibit No. 5. 

(Petitioner’s Exhibit No. 5 was received in evidence.) 

MR. DOYLE: We now offer in evidence, if the Court 
please, the photostat of the contract between John Mc- 
Shain, Inc., the Petitioner here, and the Public Buildings 
Administration, Federal Agency, a contract for the Gen¬ 
eral Accounting Office Building, amounting to $21,635,- 
000 — 

THE BOARD: Wait— 

MR. DOYLE: I want my description in there. I am 
entitled to my description, if the Court please. The Court 
is here hearing it. Somebody else is going to have im¬ 
palpable evidence before them. 

THE BOARD: If your contract is admissible, it shows 
itself, doesn’t it? 

MR. DOYLE: If the Court please, I offer in 
122 evidence this contract, and there appears to be a 
contract number WAlpb 6035. It is a IT. S. 
Standard Form No. 23-Rev., Approved by the Secretary 
of the Treasury. I offer that in evidence, if the Court 
please. 

MR. WALKER: I object on the grounds that the ex¬ 
hibit is immaterial and irrelevant to any issues involved 
in this case. 

THE BOARD: Is that your only objection? 

MR. WALKER: That is my only objection. 

THE BOARD: I will receive it in evidence as Peti¬ 
tioner’s Exhibit No. 6. 

(Petitioner’s Exhibit No. 6 was received in evidence.) 
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ME. DOYLE: If the Court please, I now offer in evi¬ 
dence a Standard Form of Agreement Be r tween Contrac¬ 
tor and Owner for Construction of Buildings issued by 
the American Institute of Architects for Use When a 
Stipulated Sum Forms the Basis of Payment. It is dated 
the 24th day of November, 1948, and represents a contract 
between the Petitioner, John McShain, Inc., and the Kip- 
linger Editors, Inc., and the Kiplinger Washington 
Agency, both of Washington. 

I offer that in evidence, if the Court please. 

ME. WALKEE: The same objection. 

THE BOAED: The same ruling. It will be received in 
evidence as Petitioner’s Exhibit No. 7. 

123 (Petitioner’s Exhibit No. 7 was received in evi¬ 
dence.) 

ME. DOYLE: We now offer in evidence a contract 
dated in Baltimore, March 24, 1949, for removable metal 
forms between the Gateway Engineering Company and 
McShain Company, the Petitioner, in connection with the 
erection and construction of the Editor’s Building. This 
will consist of a letter, plus a form attached or accom¬ 
panying the letter. 

I will offer that in evidence, if the Court please. 

THE BOAED: Before Mr. Walker states his objection 
or non-objection, will you tell me what is the purpose of 
the exhibit you now offer. 

ME. DOYLE: Yes, sir. If the Court please, the other 
day there was testimony that there were rental forms 
and that they rented metal forms for the concrete and 
these pans, I think they were called, were removed after 
the concrete was set. 

We object that they have no right to tax us for rentals. 
It is contained in the schedule which they submitted 
against us. 

ME. WALKEE: I object to the exhibit. 

THE BOAED: For what reason? 
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MR. WALKER :* On grounds it is immaterial and irre¬ 
levant. 

THE BOARD: We will receive it in evidence as Pe¬ 
titioner’s Exhibit No. 8-A through 8-1, being a group 

124 of correspondence in the form comprising the con¬ 
tract. 

(Petitioner’s Exhibit 8-A through 8-1 was received in 
evidence.) 

MR. DOYLE: Judge, I think that will be all with this 
witness. But before that, has the Court got the copy of 
the original petition? 

THE BOARD: Copy of the original petition? 

MR. DOYLE: I mean the original petition. 

THE BOARD: Oh, yes. 

(Discussion off the record.) 

THE BOARD: The Petitioner has asked leave to 
amend paragraph 5-b (6) by striking out the word “of” 
in the first line thereof between the words “ items” and 
“materials” and substituting in lieu thereof the word 
“as,” to which request the Respondent has no objection, 
but does withdraw the admission which the Respondent 
made to a portion of paragraph 6. 

MR. WALKER: To that portion; that is correct. 

THE BOARD: The amendment will be made physi¬ 
cally without the necessity of rewriting the petition. 

MR. DOYLE: I believe that is all so far as I am con¬ 
cerned. 

THE BOARD: Any further cross-examination? 

MR. WALKER: May I recross examine the witness? 

THE BOARD: Yes, sir. 

125 Recross Examination 
BY MR. WALKER: 

Q Mr. Fry, during the month of September 1949, if 
you know, how many of the ties were snipped off at the 
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ends protruding beyond the concrete, and how many were 
bent np as yon testified some were? A I do not know. 

MR. WALKER: I have no further questions. 

THE BOARD: Have you any further witnesses! 

MR. DOYLE: Yes, sir, if the Court please. 

i 

Further Redirect Examination 
BY MR. DOYLE: 

Q I now show you and ask you to look at Petitioner’s 
Exhibit 2. Will you tell me, please, whether or not there 
is any charge for electricity exhibited in that— 

THE BOARD: That is exactly the same question that 
you asked before, and I am not going to let you ask it. 

MR. DOYLE: I object to the ruling of the Court on 
that particular thing. 

THE BOARD: He already testified to it the other day. 

MR. DOYLE: If the Court please, subject to Mn 
Walker, we have finished with the witness and we would 
like to have him excused. 

THE BOARD: All right. 

(Witness excused.) 

126 MR. DOYLE: Mr. Hauck. 

Thereupon, 

James Paul Hauck 

was called as a witness for the Petitioner, and after hav¬ 
ing been duly sworn, was examined and testified as fol¬ 
lows: 

• • • • 

i 

Direct Examination 
BY MR. DOYLE: 

Q Mr. Hauck, where are you employed, if anywhere? 
A I am employed in Washington, Baltimore and the 
Philadelphia vicinity. 

Q By whom? A John McShain, Inc. 
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Q Can you tell us please are you employed with him 
in any professional capacity? A As his general super¬ 
intendent. 

Q As general superintendent, did you have to have 
any qualifications as an engineer? I will rephrase that: 
Can you tell us, please, whether you ever engaged 

127 in engineering studies? A Yes. 

Q Where, please? A Carnegie Institute of 
Technology. 

Q That is at Pittsburgh, I take it? A That is right 

Q How long did you study there, sir? A Four years. 

Q Did you graduate? A I did. 

Q And received an engineering degree? A I did. 

Q When was that? In 1924, sir? A 1922. 

Q When did you become employed with the McShain 
organization? A 1932. 

Q That is approximately twenty years ago, sir? A 
Approximately thirty years ago—twenty years ago; I am 
sorry. 

Q What is your capacity? A Superintendent. 

Q As such superintendent, did you have occasion to 
superintend the erection of the General Accounting Office 
building at 5th and G? A Yes. 

128 Q Did you have occasion to superintend the 
erection or the installation of the so-called Under¬ 
pass under DuPont Circle? A Yes. 

Q Did you have anything to do with the superinten¬ 
dency and construction of the so-called Editor’s Building 
for the Kiplinger people? A Yes, sir. 

Q Mr. Hauck, in the occasion of your superintending 
the construction of these buildings, did you attend them 
frequently, or were you present on the job frequently or 
infrequently? A Almost daily. 

Q And everybody on the job was responsible to you. 
Is that correct? A Correct. 

Q We have some questions we would like to ask you. 

MB. DOYLE: Judge, these may be repetition, but I 
would like to ask them. 
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THE BOARD: If you don , t mind, before yon do that 
let me ask the witness a question. Your counsel has asked 
you whether or not you were there frequently. 

THE WITNESS: I said almost daily. 

THE BOARD: What did that involve? What did a 
visit to the building involve? 

129 THE WITNESS: Judge, it is my obligation or 
responsibility to supervise Mr. McShain’s work 

wherever he might send me. In the last few years I have 
been spending most of my time in the Washington-Balti- 
more territory. My responsibility is to be certain that- 
the entire organization functions, and I probably do that 
a little different from a great many superintendents in 
that I definitely visit the work and go over the work with 
the .-job superintendent, set up the schedules and the 
plans, and direct the work in the over-all instance. 

THE BOARD: When you went to the General Ac¬ 
counting Office on a morning during the time it was being 
built, say in September 1949, what did you do? 

THE WITNESS: Go through the work very thor¬ 
oughly with the supervision and tell them what we wanted 
done. 

THE BOARD: Did you look at the building? 

THE WITNESS: Very definitely, from top to bottom. 

THE BOARD: And see what was going on? 

THE WITNESS: Oh, yes, very definitely. 

THE BOARD: That was true with the other work? 

THE WITNESS: Oh, yes, sir. 

THE BOARD: I .-just wanted to know what a visit 
meant. 

BY MR. DOYLE: 

Q I take it. then, you would go through the en- 

130 tiro iob? A That is correct. 

0 Mr. Hauck, there was some question that 
came ud the other day. Is it chamfer strips? A Cham¬ 
fer, yes. 
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Q Can yon tell us, please, what they are and how 
they are used? A A chamfer strip is a strip that is used 
to form a corner of columns or beams or girders or 
things of that kind. Usually it is 45 degrees to prevent 
the concrete from forming a right angle corner. That is 
when you don’t want a sharp corner on a protruding part 
of concrete. 

Q Do they have anything to do with the use in con¬ 
nection with columns, sir? A Yes, it can be used in col¬ 
umns. 

Q Of what material would the strip be? A Normally 
it is wood, but sometimes it is metal. 

Q After that chamfer strip is laid up and after the 
concrete is poured, I take it for a column— A That is 
correct. 

Q —what becomes of the chamfer strip after that? 
A it depends on how easily it strips out. If it strips 
out, it can be reused a few times; if not, it becomes 
scrap. 

Q Do you have to use any special tool on that to strip 
that out, as compared with the stripping out of 
131 forms? A No, I wouldn’t say so. 

Q There was some testimony in regard to the 
stripping or removal of forms after the concrete had been 
poured on a wall, Mr. Hauck. I ask you now, I take it it 
is customary to remove the form after the concrete has 
been poured? 

THE BOARD: Let’s just get what was actually done, 
not what was customary. 

BY MR. DOYLE: 

Q In the usual course of construction of the two base¬ 
ments and the eight floors of the General Accounting 
Office building, what was vour practice as to forms after 
the concrete has been poured and hardens? A Well, you 
strip the forms and rebuild them, or add to them, as you 
have to, and reset them for additional concrete. 
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Q What do you mean by stripping them, sir? A 
You remove them from the concrete. 

Q How are they removed? A They are removed by 
taking first the ties loose and pulling off the bracing and 
then pulling the lumber that is adjacent to the concrete 
off of them. 

Q You say they are removed from the concrete. Are 
they attached to the concrete? A Well, they support 
the concrete when it is poured, and they do adhere 

132 to the concrete until you pull them off. 

Q So there is adherence there until your tools 
are applied to rip it away. Would that be correct? A 
In many instances, yes. 

Q After you have used your bars to separate—-would 
that be a correct expression?—the concrete and the lum¬ 
ber of the form— A Yes. 

Q What happens to the lumber? A It is examined 
and rebuilt and reused, if it can be. 

THE BOARD: I wish counsel would limit his ques¬ 
tions to what happened in this building, and including the 
month of September 1949. 

BY MR. DOYLE: 

Q In the month of September 1949, were any forms 
separated from the concrete itself, the concrete walls? 
A Oh, yes, there were forms stripped out. 

Q After they were stripped, what become of the 
forms? A They were rebuilt, reconditioned and reused. 

Q What do you mean by reconditioned? A You 
clean the concrete off of them and you oil them and you 
tighten them up if they have become loose or 

133 wrecked in the process of removing them. 

Q Can you use the exact form then and say if 
you are working on the third floor, for example, can you 
use the exact form on the fourth floor? . A It depends 
on whether the work you are going to do is a duplicate of 
the work you have done before. 

Q Assuming that— 

MR. DONNELLA: I object to the assumption. 
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THE BOARD: He ought to know whether this job 
had duplicate sections. 

THE WITNESS: Some of it was, Judge, yes. 

BY MR. DOYLE: 

Q On those in which some of them were duplicates, 
would you use all of the lumber that you used— 

THE BOARD: Did you. 

BY MR. DOYLE: 

Q Did you use all of the lumber that you used on the 
form on a lower floor on an upper floor? A You can’t 
answer that yes or no. If the lumber was in condition, 
you would use it. If it had to be rebuilt because it was 
damaged or broken or repaired, then you would repair it 
and you would use it. 

Q Can you tell us what in general in the construction 
of that building the general average condition of the 
forms was as they were stripped off the concrete? 
134 MR. DONNELLA: If your Honor please, is he 
confining that to September? 

MR. DOYLE: All right, I will make it September. A 
I think September would be typical of any other month. 
They were reused. The forms were reused until they 
became worn out and then thev were replaced. 

BY MR. DOYLE: 

Q You speak of them wearing out. How long would 
they take to wear out, sir? A Twenty percent loss is 
an average figure. 

Q That wouM be at each time there was a turnover, 
if I ^an use that expression? A That is right. 

THE BOARD: Do I understand by that last question 
that lumber forms were used on the average of five times 
before thev became unusable? 

THE "WITNESS: An average of five. In certain in¬ 
stances you may use it a few times more; in certain in¬ 
stances you may use it less. 

THE BOARD: Sometimes you only use one piece one 
time? 
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THE WITNESS: That is correct, sir. 

THE BOARD: And other times you may use it ten * 
times? 

THE WITNESS: That is correct, sir. 

THE BOARD: I understand. 

135 BY MR. DOYLE: 

Q Will you please look, Mr. Hauck, at Petition¬ 
er’s Exhibit 2. That is the exhibit that the District sup¬ 
plied you upon which a tax was based. Will you look 
through there, please, and see whether or not there is any¬ 
thing charged in there for anchor slots? 

MR. DONNELLA: I object, your Honor. 

THE BOARD: I think that is a good objection, but I 
think the witness might testify whether or not there is 
any item there that can be identified as anchor slots. It 
may be an item there that doesn’t say anchor slots. It 
may be the same. I don’t think that testimony is objec¬ 
tionable, but I think merely to say whether or not there 
is an item there of anchor slots is objectionable, because 
T think it speaks for itself. 

"Whether or not there is an item there that can be iden¬ 
tified as anchor slots, or is the same as anchor slots, that 
is a little bit different. 

MR. DONNELLA: If your Honor please, there is no 
evidence in the record that this gentleman prepared this 
form or knows anything about it. 

THE BOARD: Nobody attempts to show. It has been 
admitted in evidence as a statement which the District of 
Columbia used in taxing the Petitioner. It was admitted 
in evidence for that purpose. I think anybody can 

136 testify with respect to identification of an article 
from that statement. If I knew enough about it, I 

might do it myself. 

THE WITNESS: There are several entries here, 
Judge, of ties, just the word “ties.” We buy that mate- 
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rial from the same people from whom we buy the ties, 
and it is invoiced generally on the same invoice. 

I heard the discussion a little while ago about the 
wheelbarrows and buggies, where they had only listed 
wheelbarrows. It is very possible that the ties might in¬ 
clude anchor slot because as the monetary amount— 

MR. DONNELLA: If your Honor please, I am going 
to ask that that be stricken from the record as not re¬ 
sponsive to the question. 

THE BOARD: I think I will have to grant your mo¬ 
tion that it be stricken. In that connection I do not un¬ 
derstand why, if this can be identified from Petitioner’s 
Exhibit 1, it isn’t done. Mr. Fry, who is the office man¬ 
ager, ought to know whether or not any item on Exhibit 2, 
which translated to Exhibit 1, would indicate whether or 
not it covered this anchor slot. 

He hasn’t done it, and I don’t think this witness can; 
and I am going to adhere to my ruling that this is not 
admissible in evidence at this time. 

BY MR. DOYLE: 

Q Would you, Mr. Hauck, look at Petitioner’s 
137 Exhibit No. 1 and see if, as the Judge has indi¬ 
cated, there is anything on the McShain sheet which 
was submitted to the District of Columbia and which the 
District of Columbia used as a basis in forming its as¬ 
sessment, if there is anything there that ties in the an¬ 
chor slots with the assessment on Exhibit 2. 

MR. DONNELLA: The same objection runs to that, 
your Honor. 

THE BOARD: I am going to overrule that objection. 

A I cannot find it. 

MR. DOYLE: If the Court please, in order to save 
time I am going to take the Editor’s Building by itself 
and the Underpass by itself. I will cover all the units 
so we will be clear. Is that agreeable to you, Mr. 
Walker? 
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ME. WALKER: You proceed as you see fit, Mr. 
Doyle. 

BY ME. DOYLE: 

Q Mr. Hauck, would you turn to Exhibit 2. I now 
want to quiz you about the Editor’s Building. We have 
on the bottom of the page an item of $19 for toilet tissue 
for September charges. Can you tell us, please, what if 
anything was the nature of any contracts with regard to 
toilet tissue! A Any contracts? 

Q Yes, sir, verbal or written. A I can’t answer 
that 

138 Q Could you tell us whether toilet tissue was 
used? A Yes, sir. 

Q What would be its purpose? A Temporary toilets. 

Q For whom, please, sir? A Workmen. 

Q For the workmen engaged in the erection of the 
building? A Yes, sir. 

THE BOARD: Before you leave that item, was there 
any toilet paper purchased which was not used? 

THE WITNESS: No, sir. 

BY MR. DOYLE: 

Q On the second page, sir, of that exhibit you are 
looking at we have paper cups, an item of $22.40. Do 
you know anything about any verbal or written contract 
with regard to paper cups? A When you say do I know 
anything about it, I know that we do buy them and that 
is the way they get there. 

THE BOARD: What difference does it make whether 
there is a contract or not? The question is, did they buy 
and use those paper cups, and was that the price which 
they paid. 

THE WITNESS: The answer is yes. 

BY MR. DOYLE: 

Q Those paper cups were used by whom on the 

139 building? A The workmen. 

Q Now we have an item of $13.50 on the Edi¬ 
tor’s Building for negatives and prints. It is about 15433 



96 A 


on the check number. A We have to photostat certain 
drawings and have drawings blueprinted, and that sort 
of thing; and there is a charge for that service. 

Q As to the nature of that, are those negatives and 
prints obtained for the entire building during the course 
of construction? A It depends on what you print. It 
may be a print for a specific or a particular piece of 
work, or it may be something that was duplicated 
throughout the building. It could be for either. 

Q What would the negative be as distinct from a 
print? A Sometime you have to make a negative to 
make additional prints. 

Q Now the next item is acetylene and oxygen, $9.99. 

THE BOARD: I don’t want to tell you how to try 
your case, but it seems to me what I am concerned with 
and what I am going to need help on is what happened 
to this stuff? Take the cups. Were those cups used or 
were there a million left over and taken to some other 
job? I want to know it, and if I don’t know, I have 
140 to draw assumptions I don’t want to draw. Take 
the. blueprints. I don’t know what happened to 
them. Can you use them in some other building? Are 
they worn out, or what happens to them? I would like 
to know. That is the help I need. 

BY MR. DOYLE: 

Q Take the negatives and the prints, Mr. Hauck, say 
a print which you took in September. Will you describe 
to us what those prints would be? Would they be of 
drawings or what? A They would be prints of drawings 
or sketches. 

Q What do you do with the prints? A You use them. 
They are applicable only to that building unless there is 
something typical, which is very rare and usually not 
done. 

Q How do you use them? A You take them out to 
where you are doing the work or you study them in the 
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office and yon take from them dimensions and studies. 
They are the blueprints with which you do the job. 

Q I take you use them in the field? A That is cor¬ 
rect. 

Q When the engineer uses them in the field, can you 
tell us from your general experience and the particular 
experience you have had on the Editor’s Building how 
long these negatives and prints would last? A 

141 There is no telling how long they will last. I mean 
particularly if they are working in the rain, they 

are destroyed the first day they use them if they are not 
careful about it. They may last for the length of the job, 
but when the job is finished, they are thrown away; they 
are destroyed, because they apply to that job only. 

Q In other words, they are for the Editor’s job only 
and couldn’t be used in any other job. Is that correct? 
A That is correct. 

Q So when you have finished the Editor’s job— 

THE BOARD: He has testified to that. 

BY MR. DOYLE: 

Q As to the paper cups, do you know whether they 
were expendable or destroyed in their use? A Yes. 
They replaced the old water dipper. Under sanitary con¬ 
ditions of the present day you furnish an individual drink¬ 
ing cup. If a man wants a drink, he takes a drink and he 
throws it in a trash barrel. 

Q Can you tell us, please, whether on the Editor’s 
Building job there were any drinking cups left at the tim e 
that you closed up the job? Is the job closed up? A Oh, 
yes. 

Q At the time that you closed it up, were there any 
drinking cups left? A No. 

142 Q We have a cylinder demurrage and we have 
acetylene and oxygen. Will you tell us what the 

acetylene and oxygen were for, please? A Acetylene 
and oxygen was used to operate a welding or burning 
torch. 
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Q Would that be what we call a blow torch or a dif¬ 
ferent type of torch? A No, it is called an acetylene 
torch that is used for burning steel or welding steel, de¬ 
pending on what you want to use it for. 

Q How would you use it in the Editor’s Building? 
What was the usual form of usage, and particularly in 
September? A For cutting or altering steel that might 
be occasioned or necessary. 

Q What would be the occasion to cut or alter steel? 
A Very often you have to cut into a steel section to 
bypass pipes or something of that sort; or you may have 
to cut something to size, to fit it to a certain size or rein¬ 
forcing steel. You may have to cut reinforcing steel off 
in lengths to the size you want, and it is used frequently 
for welding. You very often have to attach hangers to 
beams or one piece of steel to another piece by means of 
welding. You use it for that purpose. 

Q The hangers to beams, is that what you call 
143 beam hangers or is that a different type— A It 
is a form of beam hanger, yes. 

Q The ordinary beam hanger, what do you mean by 
the term as usually expressed in your business? A A 
beam hanger is usually something that supports a beam. 

Q Does it go into the concrete sir, or not? A It may 
or may not. 

Q The next item is cylinder demurrage. What is that, 
please? A When you purchase actetvlene or oxygen, 
you buy it in a cylinder; you rent a cylinder. They de¬ 
liver it in what is known as an acetylene or oxygen cylin¬ 
der. They allow you a certain period of time to use that 
acetylene or oxygen. If you have not used it within that 
period of time, then they assess you, I believe it is, 2 cents 
a day as rental for that cylinder because you haven’t re¬ 
turned it. 

Very often it is much more economical to keep the 
cylinder and pay the rental until the gas is used than it 
is to destroy or waste the gas. 
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Q In other words, do I understand yon correctly that 
yon have a certain time, and even if yon haven’t con¬ 
sumed the acetylene or oxygen, yon are supposed to re¬ 
turn it within that period of time or be subject to 

144 the demurrage? Is that correct? A That is cor¬ 
rect. 

THE BOARD: Just like a railroad car; it is exactly 
the same thing as a freight car. 

BY MR. DOYLE: 

Q The next item is lumber, and the exhibit shows a 
summary total of $163.98. Will you tell us something 
about that, please? The check number is 15549 on the 
McShain sheet. A It was form lumber. 

Q That covers what we have already discussed? A 
That is right. 

Q Getting back to the form lumber for the moment, in 
this Editor’s Building and particularly in September 1949, 
when the forms were pried away from the concrete, what 
would become, if you know, of the nails in that form? 
A Nails are never used but once; and if you have used 
them, they are either pulled out if you have the time and 
can afford the labor to do it and thrown away; or you 
just bend them over and go ahead and use the lumber. 

Q When that form is pulled away, what becemes of 
the scrap? A The outside of it is scrap. You can’t 
use it; it is too short a piece. 

Q It can’t be used any more? Is that correct, sir? 
A No. 

145 Q Now we have an electricity item on the Edi¬ 
tor’s Building. It is a small item. Did you use 

electricity in the course of construction of that building? 
A Yes. 

Q For what purpose, sir? A For the use of operat¬ 
ing small tools, temporary light, and that sort of thing. 

Q And perhaps also did you have an office building or 
a shanty on the building site? A We had a small shanty, 
yes. 
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Q Would you use some light there, too? 

THE BOARD: He is the witness; he is testifying. 

BY MR. DOYLE: 

Q What other purpose if any did you use it for be¬ 
sides saws and small tools? A We probably would have 
one or two bulbs hanging in the shanty on the job. 

Q Was that used in September, and did you have 
electricity all through the entire course of construction of 
the building? A That is right. 

Q We have an item of nails— 

THE BOARD: He has already testified on that. 

MR. DOYLE: He has testified on nails in forms. 

146 BY MR. DOYLE: 

Q There were nails used, I take it, in other por¬ 
tions of the building? A Yes, there were. 

Q In what portions of this building would you use 
nails sir? A Wherever you would secure wood or fasten 
wood in any manner, you would nail it. 

Q Would any of those nails become a part of the 
building? A Oh, yes. 

Q As distinct from what you said about the form, now, 
Mr. Hauck? They would become part of that building? 
A That is right. 

Q Some, I take it, would be a temporary use of nails. 
Is that correct? . A Yes, there would be some bracing 
and things of that sort. 

Q When you take vour bracing down, what becomes of 
the nails? A They are scrap. 

Q Now we have an item of crane rental that amounts 
to $700 on the Editor’s Building. Can you tell us, please, 
something about that? A Yes, I know all about it. 

147 At that time our own equipment was in use in other 
places and we rented a crane from Capital Exca- 

cating. I rented it myself. I rented a crane from Capital 
Excavating Company. 

Q Do you know what the rental of that crane was, sir? 
A I believe $100 a day. 
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Q What did that rental include? What was the serv¬ 
ice you got? A It included the operator and the mainte¬ 
nance of the equipment. 

Q And the fuel and everything? A Yes. 

Q So what you got for the rental of $100 a day would 
be a package deal for a crane. Is that right? A That 
is correct. 

Q Now we come to another item on the third page, 
Mr. Hauck, of form rentals. The item on the Editors 
Building is $3,400, and the check, if you need it, is 15571. 
Will you tell us, please, what that is, sir? A Yes. In 
the design of reinforced concrete, the engineers frequently 
use what is known as a floor form or firmer, which is a 
shaped piece of metal which you put dowm and it molds 
the concrete into joists and slab and so forth and so on 
when you pour it. There are very few contractors who. 

keep or have purchased for their own use that par- 
148 ticular type of material. It is rented from some 
form renting company who can keep these things 
in continuous use. It isn’t always that a contractor has 
that kind of work available or that he needs that particu¬ 
lar size of pan, as we call it. You normally rent that 
from some company— 

MB. DONNELLA: Your Honor, I don’t like to inter¬ 
rupt. He does rent these, and that is what the question 
was. The rest of this is interesting, but it is not respon¬ 
sive to the question. 

MB. DOYLE: I think it is very helpful to the Court 
The Court may not be familiar with this. 

BY MB. DOYLE: 

Q I ask you to check 15571 and ask you to see— 

THE BOABD: What difference does it make? He 
knows of his own knowledge. 

MB. DOYLE: I want to tie in my exhibit that I have 
already submitted of the Gateway contract. 
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BY MB. DOYLE: 

Q Mr. Hauck, we will address onrselves particularly 
to the entries for the DuPont Underpass. The first item 
about halfway down the page is an item for bolts at 
$41.87. A They were bolts for bolting the structural 
frame together. 

149 Q What structural frame? A Parts of the 
underpass are structural steel frame encased in 

concrete. 

Q They were used for what? In connection with the 
structural steel frame? A That is right, for bolting it 
together, fastening it together. 

Q Would that be a riveted bolt, then, on the other 
end? A No, it is a bolt. 

Q It is a bolt itself, no rivet? A Yes. 

Q Now we have an item of washers. What would 
washers be used for? A Probably to secure the nut or 
to pack out the length of the bolt. 

Q That would bo used in connection with the bolt, 
either for the head of the bolt or lengthening it out? A 
That is right. 

Q The sheave pins, a steel sheave pin. A That would 
be used in connection with the block, a cable block. 

Q You mean a block and pawl type? A Yes, sir. 

O And a sheave would be what we would call a 

150 wedge would it? A No, the sheave is the pully 
around which a rope or a cable operates. 

0 Would they be consumed in the use— 

THE BOABD: Ask him what happened to them. 

BY MB. DOYLE: 

Q What happened to the sheaves as you used them on 
your block or r>awl, whichever the case may be? A They 
have normal wear and tear, and they may—I can’t tell 
you whether thev were consumed on that particular job 
or not. Thev may wear out there. Evidently something 
wore out or we wouldn’t have replaced them, you see. 
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Q This would be a replacement of the sheave. Is that 
correct? A That is right. 

Q A set of rings? A They would be for a piece of 
equipment, an engine. 

Q Straightening rods, hex nuts; hex would be the num¬ 
ber of sides, I take it? A That is right, it is a six-sided 
nut. They were used in connection with fastening the 
equipment together, cable clamps. 

Q Those are what we call hexagonal nuts. Is 

151 that correct? A That is right. 

Q Gasket compound? A That is for repairs 
of equipment. 

. Q Caps and points and so forth? A That is probably 
ignition equipment. 

• • • • 

BY MR. DOYLE: 

Q Repair parts? A That is right. 

Q What would be repair parts, please, Mr. Hauck? 
A Repairs for engines, equipment of that character. 

Q Now we have an item of hose washers, Mr. Hauck. 
A Those are the little rubber hose washers you use on 
hose when you want to take water from one place to 
another. You use a rubber hose and you push a washer 
in there. 

Q To make a tight fit? A That is right. 

Q Now, I have covered these items, wire rope and 
washers and sheaves, sheave pins, rings, straightening 
rods and hexagonal nuts, and these items that are 

152 repair parts that I have fast been talking to you 
about. Could you tell us from your experience as 

a construction engineer in general, and from your particu¬ 
lar experience in the building of the Underpass, whether 
or not they would be consumed— 

THE BOARD: Whether or not they would; whether 
they were. 
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BY MR. DOYLE: 

Q Whether or not they were consumed in the con¬ 
struction of that Underpass, and particularly in the month 
of September 1949? A They were consumed. 

Q Will you turn to page 2, please, sir. We have negan 
tives and prints. 

MR. DOYLE: Mr. Walker, subject to your desires, I 
would say— 

THE BOARD: You are trying your case. 

BY MR. DOYLE: 

Q We have negatives and prints for the DuPont 
Underpass. Will you tell us what they are, please? A 
They were for exactly the same purpose as before—job 
use, detailing certain phases of the job. 

Q After they were prepared, how would they be used? 

THE BOARD: He has testified on that. 

MR. DOYLE: You limited me once. 

THE BOARD: I am not limiting you. I am 
153 just saying the witness has testified completely 
that they were exactly the same as for what he 
used them before. What is the use of making him repeat? 
BY MR. DOYLE: 

Q After theso negatives and prints were made, what 
happened to them? Were there anv left at the close of 
the building of the Underpass that could be used? A If 
you were going to build another underpass, perhaps. 

MR. DONNELLA: If your Honor please, we will 
stipulate they were used in the same manner as the other 
ones and the residuary was the same. 

MR. DOYLE: What do you mean by that? 

MR. DONNELL A: You might have some left over that 
were thrown awav. 

BY MR. DOYLE: 

0 Now the next item is fuel oil, sir. A That was 
used in ecrnipment. 

0 The equipment at the Underpass? A Yes, sir. 
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Q You have an item of electricity, $15.54 and several 
items of electricity. A That was used to light up the 
tunnels, and there was a small construction office at the 
site. 

154 Q Was it used for any power purpose? A 
Small power equipment, yes, sir. 

Q And to light up the tunnels, you say? Did I under¬ 
stand you correctly? A Yes. , 

Q Paper cups. Can you tell us, please, about the use, 
if any, of paper cups at the Underpass? A For the use 
of the workmen. 

Q And after the job was finished, can you tell us, 
please, whether you had any paper cups left? A No, sir. 

Q We have piling rental. Will you tell us first what 
piling is? A Piling is a piece of steel shaped to hold a 
member together. In this case it was sheet piling, and 
it is driven into the ground to support earthbanks when 
you want to remove the earth on one side of the piling so 
it will hold the earth in place on the other side. 

Again, the contractor does not normally have in his 
own right or own equipment of this character, so you rent 
it from some company that makes a business of that ren¬ 
tal. 

Q After vou have finished with it, what do'you do with 
it? 

THE BOAPD: Isn’t that obvious? It goes back to 
the company. 

MR. DOYLE: No, it isn’t obvious. I am trying 

155 for a record. 

THE BOARD: If he says he rents it, doesn’t 
that imnlv that if he doesn’t return it, he buys it? 

BY MR. DOYLE: 

0 We have small tools at the Underpass job. Can 
you tell us, please, something about small tools? A It is 
necessary on all this construction work to have drills and 
saws and chisels and electrical equipment of that kind, 




gasoline equipment, some of it. That is known as small 
tools. 

Q Do yon know whether or not any of those small 
tools were used in September 1949? A Oh, yes, they 
were. 

Q After the job was completed, what happened to 
those small tools? A They normally go on back to the 
yard or to other work if they are in fit condition. If not, 
they are reconditioned or they are destroyed, depending 
on their physical condition. 

Q Can yon tell ns from yonr experience in yonr years 
of construction, yonr experience with McShain over the 
years and yonr experience on this particular Underpass 
job, what if any was the percent of consumption of small 
tools? A I would say on a job of that size yon 
156 would use 50 percent. 

Q You would use up 50 percent? A Yes. 

Q So there would be only available 50 percent of the 
purchased items. Correct? A That is right. 

THE BOARD: I want to ask a question there. Did 
you have any power equipment of your own on the job? 

THE WITNESS: Yes, sir, it was all ours. 

THE BOARD: You had gasoline engines and things of 
that kind? 

THE WITNESS: Yes, sir. 

THE BOARD: In what respect does the use of small 
tools essentially from an engineering standpoint differ 
from the use of gasoline engines? 

THE WITNESS: A small tool may be a portable 
gasoline saw. A gasoline engine may properly be a 
larger engine. 

THE BOARD: I mean both of them are used on the 
job? 

THE WITNESS: Yes, sir. 

THE BOARD: Both of them become deteriorated by 
use? 
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THE WITNESS: Yes, sir, that is right. 

THE BOARD: Some of them break down and some 
yon take away. Is there any difference with a small elec¬ 
trical tool then there is essentially with a gasoline engine! 

THE WITNESS: Oh, yes, because the rate of 

157 deterioration, the depreciation, of a small tool is 
mnch more rapid than a gasoline engine. 

THE BOARD: But both are nsed on the job? 

THE WITNESS: Yes, sir, they are both nsed. 

THE BOARD: If yon have any left over, yon take 
them away? 

THE WITNESS: That’s right. It may be in various 
conditions of repair, I don’t know whether that is rele¬ 
vant or not. Some of it is worn ont and destroyed, and 
under the present conditions a great amount of it is 
stolen. 

BY MR. DOYLE: 

Q We have an item of hose, Mr. Hanck. A That is 
water hose, the ordinary variety, which is nsed to convey 
water from one place to another. 

Q Could yon say anything as to the amount of hose 
yon nsed on the Underpass job as such? A Without 
looking at the records, it would be an assumption on my 
part. 

Q Did you have the necessity to use hose more on 
a job of that kind than yon would on an ordinary con¬ 
struction building job? A Very mnch more, because the 
job was several blocks long; and we just couldn’t afford 
to have too many water taps. At times we would 

158 probably have maybe 1500 feet of water hose from 
the tap to wherever we were going. 

Q Can you tell us, please, whether that hose was or 
was not consumed by its use in the operation of the 
Underpass? A The majority of it was worthless when 
we were finished. I know we had some we took away, but 
a small quantity of it. 
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Q Could you from your experience through the years, 
and your particular experience with McShain and your 
special experience on that job, tell ns what percentage 
was removed? A From that job? 

Q Yes, sir. A I would say probably 15 to 20 per¬ 
cent perhaps. 

Q Was hose used throughout the entire job of build¬ 
ing the Underpass? A Yes. 

Q We have an item of roll towels. A That is exactly 
the same thing; that is used for the convenience of the 
workmen. 

Q We have hose couplings. A Did you say roll 
towels? 

Q Roll towels. A Paper towels? 

Q Yes, it is a roll of paper towls probably. 
159 Hose couplings, I think, are to hook up hose? A 
Hose couplings are for the connection of air hose, 
high pressure hose. 

Q And that air hose would come from your own power 
engines? A Come from the compressors. 

Q Would they be your compressors, sir? A In this 
case they were, yes. 

Q Is that a particular type of coupling on an air hose, 
Mr. Hauck? A Yes. 

Q What is it, please, sir? A It is a steel coupling, a 
machined steel coupling so that it fits and locks together 
so that it will withstand the pressure of the air. 

Q Has it got to be a tight fit or not? A It has to be 
air-proof so there aren’t any leaks. 

Q Stem and lock nuts, sir? A Stem and lock nuts, 
the lock nuts are used to lock a nut or a bolt. Quite fre¬ 
quently in the bolting of steel or in the bolting of equip¬ 
ment, you use a lock nut to keep the nut in vibration from 
backing off, and that is what they were used for. 
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Q We have equipment parts, Mr. Hauck, in con- 

160 nection with this Underpass. A That was for the 
general repair of the equipment which we had at 

the job. 

Q Could you tell us, please, whether or not you took 
any of that away from the job when you left? A It de¬ 
pends entirely on what it was used in. If it was used in a 
small gasoline .engine, it may, just as I explained to the 
Judge a while ago, become an integral part of that ma¬ 
chine. If it was used in one of the big compressors, it 
went away when the machine went away. You would 
have to study each item to be specific about it. 

Q Would you look at check 15403. Would that be an 
entry to you, sir, on the McShain sheet, Exhibit 1? A 
Which page is it on? 

Q I wouldn’t know, sir. I am giving you the number. 
THE BOARD: No. 15403, he said. 

BY MR. DOYLE: 

Q They are numbered fairly consecutively, Mr. Hauck, 
I think. Suppose you look at Exhibit 2, and it is about 
the fifth from the bottom. That may give you a lead to 
your McShain sheet. You will see 15403 to the left. A 
That was for tampers, air tampers. They are air tools 
for tamping. 

Q For pressing the earth down and packing the earth? 
A Yes. 

Q Can you tell us whether you would have any 

161 of those left after finishing a job? A Yes, the 
tampers are reusable. 

Q I take it they are available afterwards? A That 
is right. 

Q Now we have as the next item gas, oil, and so 
forth. A That was all consumed in equipment. 

Q In the use of this power equipment that you are 
talking about? A Power equipment and cranes and doz¬ 
ers and trucks. 
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Q You speak of cranes. Did the company itself have 
any of its own cranes in use? A I know they were all 
ours except one or two peak periods we rented cranes 
from somebody else, bnt they were all onrs. 

Q So what yon are talking abont is yonr own cranes 
it was nsed in? A That is correct. 

Q Moll point. What would that be? A A moll point 
is a point that is nsed in an air hammer. It is a type of 
steel, moll is the trade name or patent name. It is nsed 
to break concrete or break rock. 

Q Would that be what a layman would call a hammer? 
A An air hammer, a buster, or a drill. In this case we 
used them for cutting rock down in the bottom parts 

162 of the tunnel. 

Q Can you tell us, please, whether or not in the 
use of these moll points you have there would be any left 
at the end of the Underpass job? A There may be some 
shanks left on them, but they are expendable. 

Q Is the shank an important part or the head the 
important part of the moll? A This is difficult to try to 
say yes or no to, because I would say that these points 
that were bought during the month of September were ex¬ 
pended on the job. Toward the end of the job if we did 
buy some, probably part of them were taken away. But 
in this particular month they were expended. 

Q The Court may know what they are, but do I 
gather that they are what you might call a punch, for 
want of a better term, that breaks up conorete in striking, 
with a head hammer type? A It is a piece of steel made 
in a shape that will fit into an air buster. 

Q That would be a shaft, probably? A That is right, 
and -it is probably—you can buy them in different dimen¬ 
sions. You can buy them from three-quarters of an inch 
up to an inch and three-quarters to two inches, depend¬ 
ing on what size you want. 

163 Q You are talking about length, now, or the 
head of the hammer? A The diameter or cross- 
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section; and yon can buy them in any length. Yon can 
buy them in twenty feet length or you can buy them four 
feet long, or five feet. 

Q I take it, then, there is no head on it. It is just 
straight steel? A There is a shoulder on it to fit into 
the gun, into the hammer. When you buy them, there is 
a shaped head on them. When that dulls, you take it to 
the blacksmith shop and have it reshapened like you 
would a hand chisel or anything of that sort. 

Q We have an item of motor oil. A That went into 
equipment. 

Q That is your own equipment, sir? A Oh, yes. 
Anything in relation to fuel, when you rent equipment 
they supply their own fuel. That is the way we rent it 

Q The next item is on page 3, sir, an item of gas. 
Does that mean gasoline, sir? A In our trade when you 
say gas, it refers very often to gasoline; but in this par¬ 
ticular case it was acetylene gas. 

Q Those tank gases? A Yes, sir. 

164 Q That would be for the same purpose that you 
have heretofore described? Is that correct? A 
That is right. 

Q We have some flat iron. A Those were straps 
used in connection with forming lumber. 

Q Those were the type of straps that you discussed 
a while ago? A We had some very heavy forming, and 
it was necessary to do some additional bracing. 

Q Would they be heavier than the ordinary straps, 
sir? A Yes, they were probably a quarter-inch thick. 

Q Now we have cylinder demurrage total, and I take 
it you have the same testimony? A That is right. 

Q There are plugs and washers. A They were used 
to repair forms. 

Q Could you tell us whether any of those would be 
left, sir? A No. 
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Q We have form rentals again. I take it yonr testi¬ 
mony is the same? A The same. 

Q We have an item of beam hangers. Will yon 

165 tell the Court what they are, please? A In this 
particular case they were an accessory to support 

the bottom form of the roof of the tunnel. The tunnel 
generally was structural steel encased in concrete, and 
those beam hangers are fastened or clamped on to the 
bottom of the structural beam to support the panel or the 
form which supports the concrete until it sets up. 

Q So I take it from your testimony they would hang 
from a structural beam, steel beam. Is that correct? 
A That is right. 

Q And then what you call the platform would be fas¬ 
tened on these hanging— A That is right. 

Q So they would be perpendicular. A That is right. 
Q When your roof was put in, did they remain in 
that Underpass, sir? A They are just the same as this 
sort of thing; they stay in the concrete. 

Q What is that that you pointed at, sir? A A slab 
spacer. 

MR. WALKER: If the Board please, just to keep the 
record straight, I think that that last sentence of the 
witness ought to be stricken. There is no exhibit in as a 
slab spacer or anything else. 

166 MR. DOYLE: It certainly is there and he 
pointed to it. We will put it in. 

THE BOARD: I don’t think it is important one way 
or the other. 

MR. WALKER: I want that stricken because he says 
something stayed in that is not in evidence. 

THE BOARD: Mr. Walker, I will grant your motion 
and we will strike out the part that says he pointed to 
something on the table and said it was a slab spacer. 

BY MR. DOYLE: 

Q The last two items, Mr. Hauck, specified as rubble. 
Will you tell us what rubble is? A In this section on 
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this particular job that is a term applied to a type of 
masonry, stonework, which is laid np just as the mason 
happens to fit the stone in, without any particular design, 
dimension or otherwise. Instead of calling it rubble, they 
should have said rubble masonry or rubble stone. It is 
stone purchased for the purpose of lining up a stone wall. 

Q How long did this Underpass continue in construc¬ 
tion? A We were there twenty months. 

Q Has it finished yet? A I hope so. 

Q Would you tell us where this rubble was 

167 placed? A Yes. It is in the north and south ap¬ 
proaches of the exterior stonework that you see on 

the walls as you go through the tunnel. 

Q Would that be in what a layman would call a wall 
as he drives down or up out of the tunnel? A It is the 
facing of the concrete walls that support the bannisters 
at the approaches. 

THE BOARD: You bought that? 

THE WITNESS: We bought the stone, yes, sir. 

THE BOARD: What difference is there between that 
and the cement that vou put in the work? 

THE WITNESS: ’ None whatever. 

THE BOARD: Did you buy the cement? 

THE WITNESS: Yes, sir, we bought concrete, Judge. 
We bought concrete and mixer trucks. We didn’t ac¬ 
tually buy the cement itself. 

BY MR. DOYLE: 

Q So when the job was completed that remained as 
part of the wall, did it not? A Yes, sir. 

Q It was part of the structure of the Underpass? 
Correct? A That is right. 

Q Mr. Hauck, in the course of your superintendency 
of the G-.A.O. building, will you look on page 1 

168 about the tenth item down, you will find an item 
of cinders, two items of cinders, $102 and $182. 

A They were used in connection with fill under the floors 
and things of that sort. 
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Q Could you tell us what fill under the floors— I 
take it the basement floors or the sub-basement? A That 
is correct. 

Q That would probably be only under the sub-basement 
floor. Is that correct? A That is correct. 

Q Can you tell us the size of that sub-basement floor? 
A Well, the building is about 600 feet one way and 400 
feet another way. 

Q Those cinders would be laid under what? 

THE BOARD: Let him testify. He knows about how 
to lay cinders. 

BY MR. DOYLE: 

Q Suppose you tell us what happened to the cinders, 
how they were packed, where they were laid, whether or 
not they were in any containers. A You use cinders in 
this particular— 

THE BOARD: We want to know about in this build¬ 
ing, now. 

BY MR. DOYLE: 

Q In the General Accounting Office building. 
169 A In this particular building we used cinders to 
dry certain spots where they were wet, and that 
sort of thing, and for making a fill. 

Q Was there a stream in there, sir? A We had con¬ 
siderable water. 

Q Go ahead. Tell us about the operation of laying 
them. A You merely buy cinders, you take them in and 
you drop them in the spot and— 

Q Are they dumped from a truck or are they in con¬ 
tainers of any kind? A No, they are not in containers. 
They are just dumped from a truck and if you can get to 
the spot, you dump them right out of the truck. If you 
can’t, you wheel them in with wheelbarrows. 

Q After you laid them in the sub-basement, was there 
any concrete poured over them? A Oh, yes, you put 
gravel on top of them and then concrete. 
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Q When yon completed— 

THE BOARD: Now wait a minute, let him testify. 
He has testified that they put the cinders down to take np 
the moisture and they put gravel, and then they poured 
concrete on it. 

170 BY MR. DOYLE: 

Q Did the cinders remain there? A Oh, sure. 

MR. DOYLE: I think, subject to some loose ends 
coming up, Judge, you may have the witness, Mr. Walker. 

I 

Cross Examination 
BY MR. DONNELLA: 

Q Mr. Hauck, going back to your testimony when you 
talked initially, as I understand it, when you were asked 
about the anchor slots, you identified several entries with 
reference to ties on Exhibit No. 1 and said they might be 
those articles. Is that correct? A' What I meant to say 
was the only notation is ties. 

Q I understand you buy several items from that par¬ 
ticular company and they might be any one of a number 
of things. A They might be on a particular invoice in 
the money here, and only an examination of the invoice 
would disclose it. It might be so much for ties; it might 
be so much for anchor slots. I can’t tell you until you 
examine the invoice. 

Q You have nothing to do with the bookkeeping, do 
you, sir, other than over-all supervision? A That is 
right. 

Q With reference to the forms which are stripped 

171 from the concrete, your figure of 20 percent loss, 
sir, was an estimate, was it not? A Yes. 

Q I understand that in some circumstances forms can 
be taken from the concrete possibly intact and used again. 
A Under certain conditions, but not in this particular 
building. 
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Q The loss would vary with the individual difficulties 
in taking the forms off? A That is correct 
Q You were asked whether there was any contract on 
the Editor’s Building for toilet tissue. Did I understand 
you correctly that you didn’t know whether there was 
a contract for that item? A That is right 
Q Do you know, sir, other than the crane rental which 
you yourself made whether any contracts were entered 
into for any of these items other than looking at this 
paper and seeing that it is there and billed? A Oh, sure, 
I know all the major contracts. I played a vital part in 
them. Mr. Fry testified, and so I know what he testified; 
but the purchase of stationery, toilet facilities and so on 
is left entirely to the office people.- Our engineering de¬ 
partment does the major contracting. 

172 While I know generally what Mr. Fry does, I 
don’t always watch for every purchase of toilet 
paper or something of that sort. 

Q Your testimony, sir, with reference to repair parts 
which we mentioned both with reference to the Editor’s 
Building and the DuPont Circle Underpass is from your 
general knowledge of those things going in as repair parts, 
and that is specifically as to the month of September, is 
it not? A That is correct. 

Q In other words, these items which were mentioned 
to you, you know were repair parts, but you don’t know 
that these individual— A Let me qualify that by say¬ 
ing this, that under these present conditions you just don’t 
stock repair parts. You have to get them as you need 
them when you can, and there is an urgent demand or 
you wouldn’t be getting them. So if they are listed there 
as bought in September, it is a very definite fact that they 
were used immediately when they were received. 

Q With reference to nails, do you know what portion 
of this particular item of $38.72 for the Editor’s Build¬ 
ing was used in forms and what was permanently used, 
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sir? A No, I do not. 

173 Yon have no way of knowing? A No, sir. 

Q And with reference to small tools nsed on the 
DnPont Circle Underpass, I believe yon gave an estimate 
of 50 percent reclaimed possibly? A That is right. On 
a job of that dnration and this big work that we have been 
doing, you buy an electric drill; and by the time yon are 
through with the job, the drill is scrap. 

Q That would vary with circumstances of the particu¬ 
lar job, however? A That is correct, depending upon 
the particular use and the requirements of it. 

Q Was your estimate with reference to the hose merely 
an estimate, I mean from your general experience? A 
No. I lived at DuPont pretty thoroughly. I knew pretty 
well what was going on at DuPont. I would say that 
was very accurate. 

Q You would say it was 15 or 20 percent salvagable, 
that is, the remainder of the hose left at the job? A 
That is right. 

Q Were cinders used anywhere other than for your 
bottom slab of the concrete at the G.A.O. building? A 
Yes, we used cinders to form runways inside the building 
area and things of that sort. 

Q As a matter of fact, they were used for walk- 

174 ways and ramps and things of that kind, were they 
not, during the building? A Inside the building 

area: nothing outside the building area. 

Q Those weren’t incorporated in the building, were 
they, sir? A Yes, they would eventually be in the build¬ 
ing. You don’t remove them. They are there and they 
stay there. 

Q As I understand it, sir, the cinders were placed 
down under the bottom slab and then gravel, and then the 
concrete was poured on them. The cinders weren’t in¬ 
corporated in the concrete. A Not in the concrete. 

Q In other words, in lieu of ground you had cinders. 
Is that correct? A That is true. 
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THE BOARD: They also had concrete in lien of 
ground. I just want to know whether yon or anybody 
draws a distinction between gravel and cinders, and 
whether it is the contention of the District that if you lay 
gravel and pour concrete on it, it becomes a part of the 
building. 

MR. WALKER: If the Board please, may I answer 
that? I don’t believe we want to make the contention 
at this time. I don’t believe we want to argue the case. 

THE BOARD: I don’t want you to argue the 
175 case, but you are interrogating the witness. I ad¬ 
dress my question to that point so that I under¬ 
stand the testimony when it comes in. All right, go 
ahead. 

MR. WALKER: I believe that is an argument of law. 

THE BOARD: The admissibility of evidence is law, 
you know. 

MR. WALKER: I don’t believe that question was ob¬ 
jected to, if the Board please. 

THE BOARD: I just want to understand it for my 
own benefit, but go ahead. 

MR. DONNELLA: That is all I have, your Honor. 

THE BOARD: Any redirect? 

MR. DOYLE: I don’t think so, sir. If the Court 
please, we have now finished our case. However, if the 
Court will give us permission, the witness will check to 
see whether anchor slots are in that invoice. 

THE BOARD: We will decide that later on. 

MR. DOYLE: Subject also, if the Court please, if 
counsel Mr. Rice and myself should see fit to offer the 
health regulations and the union contract regulations as 
to requirements for what would have to be supplied for 
that project. 

THE BOARD: This is your case-in-chief? 

MR. DOYLE: Yes, sir. 
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THE BOARD: I am bound by the rules of the 
176 District Court. The rule is you have got to make 
the case out. So far as practicable I would like for 
you to do it. I can’t see what materiality it has anyhow, 
whether it was required or not. Let’s suppose that it 
was required and it isn’t taxable. I don’t think that 
would make any difference. I mean if it wasn’t required, 
I can’t see where the fact that the Health Department re¬ 
quires you to have paper cups instead of glasses has any 
bearing on the case at all. 

I may be wrong, but that is your case. 

• • • • 

178 MR. DOYLE: All right, if the Court please, 
the Court may consider our case closed, subject to 

the reservations I made at the trial table, which I am 
ready to repeat now, namely, we want to give Mr. Hauck 
the opportunity to check the invoice which can tell us 
whether or not anchor slots were in the exhibit; and 

179 also subject to the conference of counsel to see 
whether we will offer the health regulations of the 

District of Columbia and copies of union contracts as to 
what are required to be offered for use by the contractors 
for the employees. 

THE BOARD: T will save a lot of time by telling you 
if that is offered, I will on my own motion rule that it is 
not competent or material and it is not necessary for you 
to take an exception. We will assume that you have done 
it. 
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*5350 

Howat Corcrcte Co*, Iac* 


10-10-49 

Corcrcte 

3,596*60 
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from the original bound volume 
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Account!no 

: mm 

15350 

Howat Coronets Co., loo. 


ICM(M>9 

COOORCTC 

274*40 


15350 

Howat Concrete Co*, lao* 


10-10-49 

COOOOCTC 


718.50 

15350 

Hoar AT COOOMTC Co*, 1 00* 


10-10-49 

COOORCTB 

2,068*40 


15351 

Hooto« Supply 4 Equipment Co* 


10-10-49 

Steel 

10.30 


15351 

Huooot SorrcY 4 Equip* or Co* 


10-10-49 

Steec 


15*18 

15351 

Ho oo oo Sop pc y 4 Equipment Co* 


10-10-49 

Steel 


111*34 

15351 

Hoooom Soppcy 4 Equipment Co* 


10-10-49 

Anti-Hydro 


2.Q5 

15351 

Hodooo Soppcy 4 Equipment Co* 


10-10-49 

Steel 

1.255*55 


15424 

Hooooo Soppcy 4 Equipment Co* 


10-12-49 

Aspnact Joint 


11*68 

15469 

Huoooo Soppcy 4 Equipmoot Co* 


10-14-49 

Steel 

91.36 


15469 

Hodoon Soppcy 4 Equipment Co* 


10-14-49 

Steel 

44.20 


15469 

Hooooo Soppcy 4 Equipment Co* 


10-14-49 

Steel 


64.63 

15469 

Hooooo Soppcy 4 Equipment Co* 


10-14-49 

Steel 

5,179*91 


15469 

Hooooo Soppcy 4 Equi pivot Co* 


10-14-49 

Steec 


782.53 

15352 

J. B* Kcooacc Co. 


10-10-49 

Poer* Imp* plow wire Rope 

51*00 


15352 

*1. 8* Kcooacc Co* 


10-10-49 

Hacn* Bolts 


41.87 

15352 

J. 8* Kcooacc Co* 


10-10-49 

Wire Ropc 

33.23 


15352 

J* B* Kcooacc Co* 


10-26-49 

Flat Washers 


4*00 

15355 

Modern Machinists 


10-10-49 

Remove 4 install Doom or Belt 


96.00 

15355 

Moocoo Machinists 


10-10-49 

Make 2 Sheave Pins, Axle Steel 


23.09 

*5355 

Moocoo Machinists 


10-10-49 

1 Set Rinas 


1.85 

*5355 

Moocoo Hacnioists 


10-10-49 

Bolts - Studs 

16*12 


*5355 

Moocoo Hacnioists 


10-1049 

Straiantes Rods - Hex Nuts 


13.50 

15355 

Moocoo Hacnioists 


10-1049 

wees Pulley Boaoxct 


2.25 

*5359 

Nocaoo 60. 


10-1049 

Floor Fcanscsi Steel Nips 


4.07 

15356 

Nationac Equipment 4 Soppcy Co. 


10-1049 

Vce Belts 

1.78 


15350 

Ness ITT EQUIPMENT Co. 


10-1049 

Grease Seal Assembly 

11*64 

• 

15360 

Phclps-Roocrts Coop* 


10-1049 

Fairbanks Morse pts. 

5. 03 


15360 

Phclps-Roscrts Coop. 


10-1049 

Pcrnatsx 


.70 

15360 

Phclps-Rodcnts Coop* 


10-1049 

Cap, condenser, points 


3.83 

I547B 

Phclps-*oscrts Coop* 


10-1449 

Imperial pi moo 


2*16 

15361 

Pniclips Hacnincoy 4 Toactoo Co* 


10-1049 

Seal) impeller 

27.61 


15361 

Pniccips Hacnincoy 4 Toactoo Co. 


I0-IC49 

Installed snipter porks, lever, etc. 

22.74 


15650 

Pmiccips Hacnincoy 4 Toactoo Co* 


10-2549 

Lining Set 

6.55 


15363 

Potonac Rvsscr Compact 


10-1049 

2 PRO. RVSSCR KNEE BOOTS 

9*20 


15363 

Potomac Robsco Company 


10-1049 

Air Hose Washers 


4.35 

15363 

Potomac Rococo Compact 


10-1049 

M 4 F Hose Couplings 

10*50 


15365 

ROSSCYO STCCC 4 CCMCOT 


10-1049 

Steel 

38.98 


15367 

Staodaro Lumsco Sacks Co* 


10-1049 

Rcowood Champer strips 

60.00 


15367 

Staooaoo Lumber Sacks Co* 


10-1049 

Halp round 

36.66 


15360 

Cnas. 6. Stott 4 Co*, loo* 


10-1049 

Toilet Tissue 


19.00 

15360 

Cnas* 6* Stott 4 Co., loc. 


10-1049 

Nisroc Towels 

5*15 


15360 

Chao. G. Stott 4 Co., loo* 


10-1049 

Vortex Cups 


22.40 

15360 

Cnas* C* Stott 4 Co., Inc* 


10-1049 

Water tanks) dispensers 

38.00 


15370 

Contractors Soppcy Co* 


10-1149 

10* Snap Tics 

62.25 


I537S 

Contractors Soppcy Co* 


10-1149 

32* Snap Tics 

24.50 


1537a 

Contractors Soppcy Co* 


10-1149 

46* Snap Ties 

14*25 


15302 

Dinwiooie pinc Coop* 


10-1149 

Virginia Pinc 

669*90 


*5304 

Drummond Sand 4 Gravel Coop* 


10-t 149 

Sand 4 Gravel 


209.00 

*5304 

Doommono Saoo 4 Coavcc Coop* 


10—1149 

Sand 4 Gravel 

86*20 


15390 

Nationac Brick 4 Soppcy Co. 


10-t 149 

Sand 

145.60 


*5398 

Rooocpn 4 West Co* 


10-1149 

Files, Shovels, Nails, Ere. 

451.06 


*5390 

Rooocpn 4 Host Co* 


10-1149 

Files, Shovels, Nails, Etc. 

15208 


*5418 

District Saoo 4 Gravel Co. 


10-1249 

Sand 4 Gravel 

37.24 


15410 

District Sard 4 Coavcc Co* 


10-12-49 

Sand 4 Gravel 

21.70 
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Shut 9J 


Ocncnal Dupont 
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54»8 

Oiotnict Sand k Cnavcl Co. 

10-12-69 

Sano k Cnavcl 


9*00 

5418 

Oiotnict Saxo 4 Cnavcl Co. 

10-12-49 

Sano 4 Cnavcl 

26.74 

' 

5418 

Oiotnict Sam# 4 Cnavcl Co. 

10-12-49 

Sano 4 Cnavcl 

14.84 


5429 

Geo. F. Hutn Co., Inc. 

10-12-49 

Bono, Sncatn, Books 

22.32 


5433 

Rcni Pnotocnapmcno 

10-12-49 

Hccativco 4 Ppiotn 


i 

5433 

Rcni Pnotocnapmcno 

10-12-49 

HCNATIVCO 4 PSCNTO 

34.50 


5433 

Rcni Pnotocnapncno 

10-12-49 

hccativco 4 Points 


13.50 

5436 

Ulini • lee 

10-12-49 

lee 

27.13 


5439 

naomibcton Snick Co. 

10-12-49 

Cnaoc A Snick 

93.00 


5440 

A. P. MOOOOON COMPANY 

10-12-49 

71 cal. Oil 

8.17 


5487 

A. P. Mooooon Company 

10-14-49 

Gd*nt 


15.56 

5150 

5456 

A. P. Woodoon Company 

Annow Metals, 1 no. 

10 - 1*49 
10-14-49 

Coe NT 

Colo Romeo Stnip Ccppcn 

256*30 


5461 

Oayton Sunc Chip 4 Snonc Co. 

10-14-49 

Snapio Tics 

225.50 


5467 

Hawk mcloino Company 

10-14-49 

mcloino platco on scans 

«3.50 


5467 

Hank mclcino Company 

10-1449 

Bussinq 4 mcloino on scans 

29.97 


5467 

Hawk mcloino Company 

10-14-49 

wcloinc Bnacscto on scans 

33.75 


5467 

Hawk mcloino Company 

10-14-49 

MCLOINC BNaCKCOO ON SCANS 

18.00 


5467 

Hawk mcloino Company 

10*1449 

WCLOINC Ross 4 BnaCKCTO ON SCAMS 

31.50 


5470 

K. K. Klcinocokcn 

10-1449 

Bans - Snovcl tcctn, points 

317.60 

12.50 

5387 

Hawk mcloino Co. 

10-1149 

CVTTIOO CNCCT PILINC 


5283 

5472 

Hawk Mcloino Co. 

J. Sow. Li non Smut Hctal Monko 

10 - 649 
10*1449 

Bnazinc on tampcn 

Concnctc Coutso 

134.00 


5472 

J. £ow. linck Smcct hctal monko 

10-1449 

Hctal Apcn Fonno 

47.00 


5485 

8 outncnn Oxyocn Co. 

10-1449 

Cylinocnc np Acctylcnc 4 Oxycco 

8.17 


5434 

Soutncnn Oxyocn Co. 

10-1249 

Cylinocnc or Acctylcnc 4 Oxyocn 


9.99 

5434 

Sowtncnn Oxyocn Co. 

10-1249 

Ocnunacc 


3.10 

5486 

Stanoamo Lomocn Salco Co. 

10-1449 

RCOWOCO CCNAMTCN STNIP 

153.00 


5516 

Stanoano Lumocn Sa&co Co. 

10-1849 

Rcowooo Champ ex Stnip 

36.00 


5518 

Mickwinc Spcnocn Stccl 

10-1849 

CCNTCNO, CHAINS, CLAN OOLSTCNS 

1 ,528.00 

1 

5547 

0 *Common Lumocn Co. 

10-1949 

Lumocn 

1,71840 


5549 

Pnillipo Lumocn Co., 1 no. 

10*1949 

Pinc 

467.40 


5549 

Pnillipo Lumocn Co., lao. 

10*1949 

ha 

256.27 


5549 

Pnillipo Lumet Co., Ino. 

10-1949 

Pinc 

44048 


5549 

Pnillipo Lumocn Co., Ino. 

10-1949 

Pinc 

576.00 


5549 

Pnillipo Lumocn Co., Ino. 

10-1949 

Pinc 

480.36 


5549 

Pnillipo Lumet Co., Ino. 

10-1949 

Pinc 

452.58 


5549 

Pnillipo Lumocn Co., lac. 

10-1949 

pinc 

54344 


5549 

Pnillipo Lumocn Co., Ino. 

10-1949 

pinc 

315.50 


5549 

Pnillipo Lumocn Co., !•«. 

10-1949 

Pinc 

168.34 

163.9* 

5549 

Pnillipo Lumet Co., lao. 

10-1949 

pinc 

302.76 

5549 

Pnillipo Lumocn Co., Ino. 

10-1949 

pinc 


5549 

Pnillipo Lumocn Co., Inc. 

10-1949 

PINC 

440.39 


5549 

Pnillipo Lumocn Co., Inc. 

10-1949 

Pinc 

504.00 


5569 

Pnillipo Lumocn Co., Inc. 

10*1949 

Pinc 

46045 


5549 

Pnillipo Lumocn Co., Inc. 

10-1949 

pinc 

41646 


5549 

Pnillipo Lumocn Co., Inc. 

10-1949 

pi* 

75649 


5549 

Pnillipo Lumocn Co., Ino. 

10-1949 

pinc 

61144 


5549 

Pnillipo Lumocn Co., loo. 

10-1949 

Pinc 

428.18 


5549 

pnillipo Lumocn Co., Inc. 

10-1949 

Pinc 

513.46 


5549 

pnillipo Lumocn Co., Inc. 

10-1949 

pinc 

365.04 


5549 

Pnillipo Lumocn Co., Ino. 

10-1949 

PINC 

500.00 


5549 

Pnillipo Lumocn Co., Ino. 

10-1949 

Pinc 

498.30 


5549 

Phillips Lumocn Co., lac. 

10-1949 

Pinc 

31942 



19.50 


51.so 


U75 
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15549 

Phillips Lumben Co*, Ins* 

10-19-49 

Pins 


506.65 



15549 

Phillips Lumseb Co*, Inb* 

10-19-49 

pine 


544*30 



55549 

Phillips Lumbcn Co., Inc* 

10-19-49 

Pins 


3*5.13 



15549 

Phillips Lumen to., Inc* 

10-1949 

Pine 


256*28 



55549 

Phillips Lumpen Co*, Inc* 

10-19-49 

pins 


684*92 



*5549 

Phillips Lwmssn Co*, Inc* 

10-19-49 

pine 


446.60 



*5^37 

Phillips Lumbcn Co*, *nc* 

11- 7-49 

pi« 


552.34 



~* 5592 

Chesapeake k Potomac Tel* Co* 

10-21049 

Service 9-t to 9-30 


2*78 



*5418 

£• J* Scamnell, Inc. 

10-24-49 

Tram, asphalt Lipins paper 


201*3? 



*57*8 

WASHINCTON TNaILEN Co* 

*0-31-49 

Haulibc 


69*54 



*5730 

Hav*s Snake Service 

*1- 1-49 

Bands Rclinco 


27.94 



*5*80 

Hubson Supply k Equip. Co* 

*0- 4-49 

Steel 



7.09 


15*42 

Amen i can Oil Company 

10- 4-49 

Fuel Oil 02 




25.30 

*5*97 

Potomac Electric Power Co* 

*0-4-49 

Service 80*5 to 9*15 




9.69 

15303 

Potomac Electric Power Co* 

*0- 6-49 

Service 8-15 to 9-15 




15.74 

*5393 

Potomac Electric Power Co* 

10—11-49 

Service 8-15 to 9-14 



8*51 


*5240 

Campbell Saab Co*, Inc* 

*0- 6-49 

Sans 



f 

29.90 

*5242 

Chesapeake 4 Potomac Tel* Co* 

lO- 6-49 

Service 9-26-to 10-25 




42*49 

*5273 

Cnow Supply Co* 

10- 6-49 

Vortex Cops 




80*00 

15278 

L* B* Footer Co*, Inc* 

*0- 6-49 

Rental onvcel pilino 




43*29 

*5289 

K* Klei MO COKER 

10- 6-49 

Bars, pises, joints, etc* 




36.80 

*5290 

Lane 4 HacBrybe, Inc* 

10- 6-49 

Partition Tiuc 




1,792.53 

♦ 5294 

Month Carolina Granite Corn* 

10- 6-49 

Ruoole 



, 

629.70 

*543* 

North Carolina Granite Coop* 

10-12-49 

Rhrole 




498.90 

*5302 

PHCLPS-ftOSCRTS CORP. 

10- 6-49 

Tots Cutter 




3*50 

*5307 

Rudolph 4 west Co* 

*0- 6-49 

Brooms, tapers, rails, etc. 


- 


71.70 

*5307 

Rudolph 4 west Co* 

10-6-49 

Rope, Cravors 




151.79 

*5344 

Rudolph 4 west Co* 

10-10-49 

Nails, washers, piles 



38.72 


*5339 

Chesapeake Supply 4 Equip. Co* 

10-10-49 

Hydraulic'hose 




6*46 

*5341 

Dixie janitor Supply Co* 

10-10-49 

Industrial Roll Towels 




8*50 

*5342 

Potomac Rumen Co* 

10-10-49 

Water hors, couplinos 



■ 

M.73 

*5354 

Hiller welbino Supply Co* 

10-10-49 

Inlet stem k loos nut 




1.00 

*5349 

VlROfNIA WATERPROOr1NO Co* 

10-10-49 

Aomix 




87.50 

(5381 

Eucene Oictzoen Co* 

IO-lt-49 

Fold inn Rules 



i 

448 

*5420 

General hill work Co* 

10-12-49 

Champed Strip 



25.00 


*5403 

was* air Compressor R§ntal Co* 

*0-11-49 

Piston rot tamper 




19*80 

*54*0 

American Ice Co* 

10-12-49 

Ice 




32*25 

*54*2 

Arlinoton Asphalt Co* 

10-12-49 

Colo His Top 




6.00 

*5459 

Capital Cxcavatino Co* 

10-14-49 

Rental or Crane 



700*00 


15432 

Much Reilly Co* 

10-12-49 

Pc con a Caulk ins Gun Oram 




46.50 

*5435 

Southern Railway Co* 

IO-lt-49 

Frcicht 




165*90 

*5435 

Southern Railway Co* 

10*11-49 

Freicht 




216*76 

*5455 

American Oil Co* 

10-14-49 

Gao, Oil, crease 




121.75 

*5455 

American Oil Co* 

10-14-49 

Gas 




56*03 

*5455 

African Oil Co* 

10-14-49 

Gao 




51.88 

*5455 

American Oil Co* 

10-14-49 

Oil 


• 


16*80 

*5455 

American Oil Co* 

10-1449 

Gao 




92.35 

*5455 

American Oil Co* 

10-1449 

Gao 




304*08 

*5455 

American Oil Co* 

10-1449 

Gao 4 Oil 




70*18 

*5455 

American Oil Co* 

10-14-49 

Gao 4 oil 



? 

•09*29 

*5455 

American Oil Co* 

10-1449 

Gao 




93*38 

*5455 

American Oil Co, 

*0-1449 

Oil, ccroscrc, oao 




133.08 

*5455 

Aherican Oil Co* 

10-1449 

Sac 




88*20 
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15455 

Americas Oil Co. 

10-14^-49 

Amolitc 

>3.50 

15455 

Americas Oil Co. 

10-14-49 

Car 

70.54 

15455 

Americas Oil Co. 

10-14-49 

Sac 4 Fuel Oil 

nM 

15455 

Am—icas Oil Co. 

•0-14-49 

Crease 4 6as 

90.71 

15455 

Am— icab Oil Co. 

10-14-49 

Fmel Oil 4 Oas 

fti.77 

15455 

America! 0>l c# * 

10-14-49 

6as 

45.45 

15455 

Americas Oil Co. 

10-14-49 

Foil Oil 4 Oas 

73.34 

15455 

Americas Oil Co. 

'0-14-49 

Pasaosl Oil 

44.14 

J5455 

Am—icas Oil Co. 

10-14-49 

Oas 

105.43 

15455 

Am—icas Oil Co. 

10-1449 

Oas 

54.14 

15455 

An—icas Oil Co. 

10-14-49 

Oas 

44.90 

15444 

Free State E—ir. Co. 

10-14-49 

Moil Points 

0.55 

15474 

MacMillan Oil Diet. 

10-14-49 

motor Oil 

454.50 

15504 

L. ft. Lawrence 

10- -49 

Petty Cass Expesritorec 

171.54 

15455 

Am—icas Oil Co. 

10-14-49 

Oas 

95.04 

15543 

Ale xamor i a 1—s moms, 1 sc. 

10-19-49 

Feat 4 s i 

405.91 

15544 

L. S. JOLLIES, I—. 

10-19-49 

Tames, Hots, tins 

44.00 

15544 

L. ft. JOLLIES, tSC. 

10-19-49 

Tames 

49.00 

15544 

L. ft. JOLLIES, I—. 

10-19-49 

Tames 

9.71 

15544 

L. 8. Jollies, 1sc. 

10-19-49 

Tames 

13.59 

15544 

L. ft. Jollies, l sc. 

10-19-49 

Tames 

10.14 

15544 

L. ft. Jollies, I— . 

10-19-49 

Tames 

4«.« 

15544 

L. ft. Jollies, 1 sc. 

10-19-49 

Tames 

14.49 

15550 

V. ft. Powell's aoto. Pas. mores 

10-40-49 

3 Ato Coolers Repairer 

7.50 

15543 

Viroisia Haromare Co. 

10-40-49 

Pliirr, masncrs. Etc. 

12.45 

15571 

Gateway -Erectors, 1 sc. 

10-40-49 

Rertal rcmovaols Metal Forms 

3.400.00 

15544 

L. ft. Jollies, 1sc. 

10-19-49 

Omysem Tamer 

10.44 


42,3214,354.44 15,730.70 
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JOHN McSHAIN, IRC. 
Reg. No. 601 - 051 ^ 79-01 


Purchases Subject to Use Tax - - September 1914-9 

PROJECT 


Cheek 

No. 


152 k 8 

15382 

15161 

15176 

15154 

15155 

15156 
15155 

15275 

15276 

15275 


Description of Purchase 


Date of Pay't G.A.O. Editor's Dupont 

Bldg. Bldgs:- 1 s Phderpass 



t 15312 

‘ 15320 
15322 
15658 
1/15338 
,15345 
^15338 
15176 
15352 
15352 
15352 
15352 
15555 
15355 
15355 

15355 

15356 
I 5358 

15360 

15360 
160 



' Form lumber 

* n 

/ Repair Parts 

f i " 

^ Electricity 
✓ » 

✓ t» 

/Photostats 
i'Lumber 

/ Cinders um / o o To 
/ Nalls r 

1/ » 

v Bolts (Form) to* 

/Concrete curing papery 
/Ties (Form) (Ai* yfofy 
J Wheelbarrows r u 

^Repair Parts 
/Concrete curing paper .AfA 
v Lumber ** 

/Concrete curing paper 
^Ties (Form) tya S' 0 *!* 
/Wire Rope 1 / 

J Bolts 
i/Wire Rope 
i Washfers hf <S 
/Sheave pins, steel 
^Set of Rings 
/Bolts & Studs 
•^Straighten Rods; Hes Nuts 
J Vee belts 

J Grease Seal Assembly 
/Ignition Points 
✓Gasket Compound 
/ Cap, points, etc. 

* Repair parts 

it 


/ Knee Boots 
/ Hose Washers 
y Hose Couplings 
#*Form material 
‘'Lumber 

y Toilet Tissue 


10/1A9 

10 / 6 A 9 

10AA9 

10AA9 

10/4A9 

10AA9 

10/4A9 

10/6A9 

10/6A9 

10/6A9 

it 

10/10/49 

10/6A9 

10/7A9 

n 

10/25A9 

10/10/49 

10 / 10 A 9 

11 

10AA9 

10/10A9 

it 

10/26a) 

10/10A9 

It 

t! 

If 

It 

It 

II 


10/14A9 

10/10A9 

10/25A9 

10/10A9 

10/2DA9 

It 

It 

it 

it 
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$5,964.25 

5,967.48 

6.60 

15°*82 
19 lO; 
2.0l 
G32.< 
841.06 
102 .60 
182.50 
730.00 
36O.OO 
2,000.70 
I 45 .OO 
939.00 

6.55 

30.60 

74.30 

20.40 

24.90 

51.00 

33.23 


16.22 

1.78 

11.64 

5.03 


27.61 

6.55 

9.20 

10.50 
60.00 
36.86 




BEST COPY AVAILABLE 
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41.87 

4.00 

23.09 

I.85 

13.50 


3*^3 

2.16 


4.55 


19.00 
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John McShain, Inc. 


601 ^ 05479-01 

PROJECT 


Check 



G.A.O. 

Editor* s 

Dupont 

No. 

Description of Purchase 

Date of Pay*t Bldg. 

Bldg. 

Underpass 

15368 

•^Paper Towels 

10 / 10/49 

5.15 



15368 

* Paper Cups 

It 


22.40 


15368 

i/Water Tanks; dispensers 

II 

38.00 


- 

15378 

Form ties M 

10 / 11/49 

42.25 


• 

15378 

- 

II 

24.50 



15378 

" k -To ■£> 

II 

14.25 



15382 

S Lumber 

II 

669.90 



15398 

/ Small Tools 

It 

451.60 



15398 

n 

tt 

152.48 



15429 

/Bobs; Sheath; Books 

10 / 12/49 

22.32 



15433 

/ Negatives and prints 

M • 



19.50 

15433 

S’ " 

It 

34.50 



15433 

J n 

tt 


13.50 


15440 

J Oil- 

11 

8.17 



15461 

/ Form ties [o 

10 / 14/49 

225.50 



15472 

>/ Concrete chutes 

It 

134.00 



15472 

\ s ' Forms (Metal) 

It 

47.00 



15485 

v Acetylene and Oxygen 

tt 

8.17 



15434 

/ « 

10 / 12/49 


1:28 


15434 

i/ Cylinder demurrage 



15486 

v Form lumber 

10 / 14/49 

153.00 



15516 

y n 

10 / 18/49 

36.00 



15547 

f Lumber 

10 A 9/49 

1 , 718.40 



15549 

Lumber (Summary Total) 

tt 

13 , 122.38 



15549 

/Lumber 

It 


163.98 


15162 

V Fuel Oil 

10 / 4/49 



25.30 

15197 

f Electricity 

tt 



9.69 

15303 

v II 

/ 

10 / 6/49 



15.74 

15393 

/ » 

10 / 11/49 


8.51 


15273 

/ Paper Cups 

10 / 6/49 



80.00 

15278 

y/ Piling Rental 

tt 



43.29 

15302 

/ Small Tools 

tt 



3.50 

15307 

/ it 

tt 



71.70 

15307 

xy Rope; crayons 

tt 



151.79 

15366 

/Nails; Etc;- 

10 / 10/49 


38.72 


15339 

^ Hose 

II 



6.46 

15341 

/ Roll Towels 

tt 



8.50 

15362 

* Hose; couplings 

It 



11.73 

15354 

^Stem and lock nut 

It 



1.00 

15381 

✓ Small Tools 

10 / 11/49 



4.48 

15420 

* Form Lumber 

10 / 12/49 


25.00 


15403 

Equipment parts 

10 / 11/49 



19.80 

15459 

\/Crane Rental 

10 / 14/49 


700.00 


15455 

15464 . 

V Gas, Oil, Etc. (Summary , . 
/ Moil Points Tdtal) 

10 / 14/49 

tt 



1 , 839.05 

8.55 

15474 

i/ Motor Oil 

tt 



654.50 

Jr 
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601-05479-01 

Project 


Check 


e. a. 0. 

Editor's_ 

Dupont 

No* Description of Purchase 

Date of Pay»t 

Bloc. 

Bloc* 

Underpass 

15506 ► Petty Cash Expenditures 

10- -49 



171.54 

15455 Gas 

10-14-49 



95.06 

15543 /Tlat Iron 

10-1 $-49 



205.91 

15546 iy Cyl* demurrage, etc* 





(Summary total) 

10-19-49 



148.93 

15563 ^Plucs, Washers, Etc. 

10-20-49 



12.85 

15571 v Form rentals 

n 


3,400.00 


15546- Cylinder demurrage 

10-19-49 



10.68 

15416 ' Seam Hangers t/v 1 

10-12-49 



75.00 

15365 ' Steel 

10-10-49 

38.98 



15513 /Centers, Chairs, bolsters 

10-18-49 

1,528.00 



15296 / Rubble 

(0- 6-49 



629.70 

15431 - * 

io-12-49 



498.90 


$ 36,322.92 * 4,404.20 * 4,918.50 


SUWARY BY CLASS OF PURCHASES 


PROJECT 


Material 

G. A. 0* 

Epito»*s 

Dupont 

Steel Forms 

- -407.00 



Lumber - Forms 

12,180.73 

25.00 


Lumber General 

16,462.90 

163.98 


Electricity 

21.89 

8.51 

25.43 

Protective Equipment 

9*20 



Paper Cups 


22.40 

80.00 

Office Supplies 

46.50 

13.50 

191*04 

Repair Parts 

214.91 


—36.89 

Equipment Rental 


4,103.10 

202.90 

Small Tools 

l,*33.91 


254.01 

Consumable Supplies 

2,175.88 

28.99 

1,816.90 

Mixed Material & Supplies 

2,970.00 

38.72 

377.22 

Fuels Delivered in Virginia 



1,934.11 


* 36,322.92 * 4,404.20 * 4,918.50 




BRIEF FOR RESPONDENT 


IN THE •/> < . 

• '» - ‘ 0 / 7 .' 'Jd •'' ~ r r V ■ 

United States Court of Appeals - c ^ “ 

Fop. the District of Columbia Cntcurr : '- i - Zircon - 


& r ’i • "v c .. v 

; -fc v 


No.' 11,543 


/vi 


John McShain, Inc., Petitioner , 

v. ■. ' * t . 

District of Columbia, Respondent. 


CC'HK 


On Petition for Review of Decision of the Board of Tax Appeals 
for the District of Columbia (now the District of Columbia 

Tax Court) 


Vernon E. West, , . 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent . 

District Building, 

Washington 4, D. C. 


OlVrslON OF PRINTING AND PUBLICATION©-D. C. GOVERNMENT 




RESPONDENT’S STATEMENT OF THE QUESTION 

PRESENTED 


It is the view of counsel for respondent that the only true 
question presented is as follows: 

Whether the purchase and use of tangible personal prop¬ 
erty, gas, electricity, etc., and certain selected services by a 
builder in the performance of lump sum contracts are or 
are not subject to District sales and/or use taxes includ¬ 
ing lump sum contracts with the United States and District 
of Columbia Governments where such materials and ser¬ 
vices are not incorporated as a part of real property? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,543 


John McShain, Inc., Petitioner , 
v. 

District of Columbia, Respondent. 


On Petition for Review of Decision of the Board of Tax Appeals 
for the District of Columbia (now the District of Columbia 

Tax Court) 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 

Petitioner did not, in its petition for review, attack the 
findings of fact of the Board of Tax Appeals for the District 
of Columbia (now the District of Columbia Tax Court) 
(App. 24A—28A). Said findings, therefore, must be taken 
as correct. Said findings were, in substance, as follows: 
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Petitioner is a Pennsylvania corporation, having an office 
and doing business in the District of Columbia. During the 4 
tax period here involved, September, 1949, and for some * 
time prior thereto, petitioner was, and still is, engaged in 
the business of erecting buildings and construction projects 
for the United States, the District of Columbia and for pri¬ 
vate individuals and corporations (App. 2A, 9A, 29A). 4 

There were three construction projects involved in this 
proceeding (App. 10A). The pertinent facts, as found by 
the Board, with respect to each of the projects were as * 
follows: J 


GENERAL ACCOUNTING OFFICE BUILDING 

* 

On February 25, 1949, petitioner entered into a contract 
with the United States for the construction of the General 
Accounting Office Building in the District of Columbia 
(App. 10A). Exhibit No. 6 is the contract between peti¬ 
tioner and the United States for the construction of the 
General Accounting Office Building. The total contract 
price was $21,635,500.00. Like the contract with the Dis¬ 
trict of Columbia, Exhibit No. 6 is in what is known as 
“U. S. Standard Form No. 23—Rev., approved by the Sec¬ 
retary of the Treasury and Revised April 3, 1942.” It in¬ 
cluded, apparently, everything in connection with the con¬ 
struction of that building “except elevators and escala¬ 
tors.” Under Article 1 of the contract it was provided that 

“The contractor shall furnish the materials and 
perform the work for construction (except ele¬ 
vators and escalators), of the General Accounting 
Office, G to H Streets, Fourth to Fifth Streets, 

N. W., Washington, D. C., in accordance with” 
certain specifications mentioned. 

In the construction of the General Accounting Office 
Building, the following materials were used: 
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Materials Physicially Incorporated 

Cinders in the amount of $102.60. 

Bolts (Form) in the amount of $376.12. 

Steel in the amount of $38.98. 

Centers, Chairs, and Bolsters in the amount of 
$1,528.00. (App. 11A.) 

Materials Partly Incorporated Physically 

Form Ties in the amount of $474.40 were physically 
incorporated in the building to the extent of 50% 
thereof (the Board found that approximately one- 
half of the form ties were embedded in the concrete 
leaving an end protruding on both sides of the con¬ 
crete wall or slab which were cut off flush with the 
side of the wall or slab and scrapped). The parts 
so cut off had no salvage value. 

Concrete Curing Paper in the amount of $2,051.79. 
The Board found that some of the concrete curing 
paper was used as a base upon which concrete was 
poured, and in that way became physically incor¬ 
porated in the building, and that the balance was 
used to spread upon concrete to retain moisture 
and to prevent too rapid drying of the concrete. 
When the paper had served such purpose, it was 
taken up and reused or discarded but did not be¬ 
come a part of the building. The record does not 
disclose what portion became a part of the building 
and what did not. The Board therefore made no 
finding in this respect. (App. 12A.) 

Materials not Physically Incorporated but Wholly or Partly 
Consumed in the Construction Work 

Form Lumber in the amount of $28,583.63 used to 
form concrete. This lumber was reused several 
times but was subject to rapid deterioration and 
finally totally consumed. 

Form Material in the amount of $60.00 used to 
form concrete and totally consumed on the job. 

Nails in the amount of $912.50 used in form lum¬ 
ber, an indefinite number of which became embed¬ 
ded in the concrete and otherwise became a part of 




the building. There was no evidence of the amount 
of such number. They were totally consumed in 
the construction. (App. 12A, 13A.) 

Equipment, Machinery, Tools, etc., Wholly or Partly Consumed 
in the Construction Work but not Physically Incorporated 

Wheelbarrows in the amount of $939.00 used in 
conveying concrete and for practical purposes 
wholly consumed. 

Repair Parts in the amount of $191.69 used to re¬ 
pair equipment which in turn was used in the con¬ 
struction. 

Photostats, Negatives and Prints in the amount of 

$52.03 used in carrying out the design of building, 

etc., all of which were practically totally consumed. 

Wire Rope in the amount of $84.23 which was 

totally consumed. 

* 

Vee Belts in the amount of $1.78 used on machin¬ 
ery and totally consumed. 

Grease Seal Assembly in the amount of $11.64 
used on machinery and totally consumed. 

Ignition Points in the amount of $5.03 used on 
gasoline motors and totally consumed. 

Knee Boots in the amount of $9.20 used by work¬ 
men and for all practical purposes totally con¬ 
sumed. 

Hose Couplings in the amount of $10.50 practically 
totally consumed. 

Paper Towels in the amount of $5.15 used by work¬ 
men and totally consumed. 

Water Tank Dispensers in the amount of $38.00 
used to supply water to workmen and for prac¬ 
tical purposes totally consumed. 

Small Tools in the amount of $604.08 used in vari¬ 
ous ways and for practical purposes totally con¬ 
sumed. (App. 13A.) 

Bobs, Sheath, Books in the amount of $22.32 used 
by architects and for practical purposes totally 
consumed. 
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Concrete Chutes in the amount of $134.00 used to 
convey concrete from vehicle to point of use, and 
for practical purposes totally consumed. 

Metal Forms in the amount of $4,700 used to form 
concrete and for practical purposes totally con¬ 
sumed. (App. 14 A.) 

DUPONT CIRCLE UNDERPASS 

On December 18, 1947, petitioner entered into a contract 
with the District of Columbia for the construction of the 
Dupont Circle Underpass (App. 10A). Exhibit No. 5 is the 
contract between petitioner and the Government of the Dis¬ 
trict of Columbia. Under Article 1 of the contract it was 
provided, inter alia, that 

“The contractor shall furnish material, and per¬ 
form the work for Constructing Dupont Circle Un¬ 
derpass on Connecticut Avenue between R and N 
Streets, Northwest, Washington, D. C. * * * for the 
consideration of the unit and lump sum prices 
named in the attached Schedule of Quantities and 
Unit Prices, in strict accordance with the Schedule 
of Quantities and Unit Prices, General Conditions, 
Required Special Provisions, Required Contract 
Provisions, Special Provisions, Material Specifica¬ 
tions, Construction Specifications, Determination 
of Quantities and Payment, and Addenda Nos. 1 
and 2, all attached hereto, and Plans and Standard 
Specifications for Pavements, Street and Alley Im¬ 
provements and Work Incidental Thereto, District 
of Columbia, Department of Highways, Issue of 
1945, and all amendments thereto, both on file in 
the Office of the Engineer Commissioner, D. C., all 
of which are made parts of this contract.” 

This contract bears the legend at the top of the first page, 
“U. S. Standard Form No. 23 (As Modified for Use by the 
District of Columbia).” 

In the construction of the Dupont Circle Underpass, the 
following materials were used: 




Materials Physically Incorporated 

Bolts in the amount of $55.37. 

Washers in the amount of $4.00. 

Beam Hangers in the amount of $75.00. 

Rubble in the amount of $1,128.60. (App. 11 A.) 

Materials Partly Incorporated Physically 

The Board found that none of the material involved was 
partly physically incorporated in the Dupont Circle Under¬ 
pass (App. 11A). 

Materials not Physically Incorporated but Wholly or Partly 
Consumed in the Construction Work 

The Board made no finding with respect to any materials 
which were not physically incorporated but which were 
wholly or partly consumed in the construction work of the 
Dupont Circle Underpass. 

Equipment, Machinery, Tools, etc, Wholly or Partly Consumed 
in the Construction Work but not Physically Incorporated 

Sheave Pins, Steel, in the amount of $23.09, being 
parts of machinery used in the construction, and, 
for practical purposes, totally consumed. 

Set of Rings in the amount of $1.85, for gasoline 
motor and, for practical purposes, totally con¬ 
sumed. 

Straighten Rods, Hex Nuts, in the amount ot 
$13.50, parts of machines used in construction and, 
for practical purposes, totally consumed. 

Gasket Compound in the amount of $3.70 and used 
in connection with gasoline motors, totally con¬ 
sumed. ., „ , . 

Cap, Points, etc., in the amount of $3.83, used m 
connection with operation of gasoline motors and 
totally consumed. 

Repair Parts in the amount of $2.16 for machinery 
used in construction and wholly consumed. 
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Hose Washers in the amount of $4.35 and totally 
consumed. 

Negatives and Prints in the amount of $19.50, used 
to carry out design of the Underpass and, for all 
practical purposes, totally consumed. 

Paper Cups in the amount of $80.00 used by work¬ 
men and totally consumed. (App. 14A.) 

Piling Rental in the amount of $43.29 and totally 
consumed. 

Small Tools, in the amount of $79.68 and totally 
consumed. 

Rope, Crayon in the amount of $151.79, used in 
connection with the construction and, as far as 
practical, totally consumed. 

Hose in the amount of $6.46 used in connection 
with construction and totally consumed. 

Roll towels in the amount of $8.50 used by workmen 
and totally consumed. 

Hose Couplings in the amount of $11.73 used in 
connection with construction and totally consumed. 
Stem and Lock Nut in the amount of $1.00 used on 
equipment used in construction and totally con¬ 
sumed. 

Equipment Parts in the amount of $19.80 and, as 
far as practical, totally consumed. 

Moil Points in the amount of $8.55 used as replace¬ 
ment for equipment and, for all practical purposes, 
totally consumed. 

Flat Iron in the amount of $205.91 used to rein¬ 
force concrete forms and as so used was totally 
consumed. 

Plugs, Washers, etc., in the sum of $12.85 used in 
construction and totally consumed. (App. 15A.) 

EDITORS BUILDING 

On November 24, 1948, petitioner executed a contract 
with a private owner for the construction of the Editors 
Building (App. 10A). Exhibit No. 7 is the contract be¬ 
tween petitioner and the Kiplinger Editors, Inc., and the 
Kiplinger Washington Agency, Inc., for the construction of 
the Editors Building. Under Article 1 of that contract it 



was provided that “The Contractor shall furnish all of the 
materials and perform all of the work shown on the Draw¬ 
ings and described in the Specifications * * The con¬ 
tract in question was on what is known as “The Standard 
Form of Agreement Between Contractor and Owner for 
Construction of Buildings” issued by the American In¬ 
stitute of Architects for use when a stipulated sum forms 
the basis of payment. The total contract sum, including 
surety bond of $14,000, was $1,431,700.00. 

In the construction of the Editors Building, the follow¬ 
ing materials were used: 

Materials Physically Incorporated 

The Board found that none of the materials in¬ 
volved was wholly physically incorporated in the 
Editors Building (App. 11A). 

Materials Partly Incorporated Physically 

The Board found that none of the material in¬ 
volved was partly incorporated physically in the 
Editors Building (App. 11A). 

Materials not Physically Incorporated but Wholly or Partly 
Consumed in the Construction Work 

Form Lumber in the amount of $188.98 used to 
form concrete. This lumber was reused several 
times but was subject to rapid deterioration and 
finally totally consumed. 

Xails in the amount of $38.72, an indefinite num¬ 
ber of which became part of the building. There 
was no evidence of the amount of such number. 
(App. 13 A.) 

Equipment, Machinery, Tools, etc, Wholly or Partly Consumed 
in the Construction Work but not Physically Incorporated 

Toilet Tissue in the amount of $19.00 and totally 
consumed. 
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Paper Cups in the amount of $22.40, used for 
drinking water by workmen and totally consumed. 
Negatives and Prints in the amount of $13.50 used 
in carrying out design of building and, for prac¬ 
tical purposes, totally consumed. (App. 14A.) 


GASOLINE, OIL, ELECTRICITY, ACETYLENE AND 
OXYGEN USED IN CONSTRUCTION OF THE PRO¬ 
JECTS BUT NOT PHYSICALLY A PART THERE¬ 
OF, AND RENTAL OF CRANE 

» 

In the construction of the General Accounting Office, the 
following were used: Electricity in the amount of $21.89, 
used in construction and totally consumed; Oil in the 
amount of $8.17, used in construction and totally consumed; 
Acetylene and Oxygen in the amount of $8.17 (App. 15A). 

In the construction of the Dupont Circle Underpass, the 
following were used: Electricity in the amount of $25.43, 
used in construction and totally consumed; Fuel Oil in the 
amount of $25.30, used in construction and totally con¬ 
sumed ; Gasoline, Oil, etc., in the amount of $1,934.05, used 
in construction and totally consumed; Motor Oil in the 
amount of $654.50, used in construction and totally con¬ 
sumed; Cylinder Demurrage in the amount of $12.85, for 
retaining acetylene and oxygen cylinders too long (App. 
16A). 

In the construction of the Editors Building, the follow¬ 
ing were used: Electricity in the amount of $8.51 used in 
construction and totally consumed; Acetylene and Oxygen 
in the amount of $9.99, used for metal cutting and welding 
and totally consumed; Cylinder Demurrage in the amount 
of $3.10, for retaining acetylene and oxygen cylinders too 
long (App. 15A). Crane Rental in the amount of $700, 
for crane and operator used in hoisting material, etc., and 
such rental totally consumed (App. 14A). 
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PETTY CASH EXPENDITURES 

Among the items forming the basis of the tax is that of 
petty cash expenditures made in connection with the con¬ 
struction of the Dupont Circle Underpass. Such item 
amounted to $171.54. No evidence was offered to explain 
such expenditures, nor does the record show in any way 
what such expenditures covered (App. 16A). 

RENTAL OF METAL FORMS 

On March 24, 1949, petitioner and Gateway Erectors, 
Inc., entered into a written agreement whereby petitioner 
agreed to use, and the Gateway Erectors, Inc., agreed to 
supply, in connection with the construction of the Editors 
Building, for the rental of $3,400.00, a total of 11,000 square 
feet of metal forms for pouring concrete (App. 11A). While 
the amount of such rental formed a part of the basis of the 
tax involved, the Board found, and respondent agrees, that 
such inclusion was clearly erroneous and therefore there 
is in this case no issue involving the tax on the amount of 
that rental. 

Petitioner failed to file a use tax return and the Assessor 
accordingly made demand upon it for information concern¬ 
ing its purchase and use of materials and equipment in con¬ 
nection with the construction work hereinbefore mentioned. 
Such information was supplied by petitioner and the As¬ 
sessor thereupon made an assessment of a District of Co¬ 
lumbia use tax for the month of September 1949 in the 
amount of $912.91, plus penalty and interest of $249.83, or a 
total of $1,162.74 (App. 10A). 

The notice of assessment was dated September 21, 1951, 
and was paid by petitioner under protest in writing Septem¬ 
ber 28,1951 (App. 10A). On November 23,1951, petitioner 
filed a petition for cancellation of ‘‘Sales and Use Tax As¬ 
sessment’' (App. 2A). 
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The Board held, after a trial upon the merits, that the use 
of none of the material, equipment, machinery or services 
used in constructing the Editors Building, except the metal 
forms hereinbefore mentioned, was exempt from the ap¬ 
plication of the use tax, and that therefore the inclusion of 
such items in the basis for the assessment involved was 
proper (App. 21A). 

The Board found, as facts, that the following materials 
were wholly incorporated in the General Accounting Office 
Building and the Dupont Circle Underpass (App. 21A): 


“General Accounting 
Office Building 

Cinders, amount_S 102.60 

Bolts (Form) _ 376.12 

Steel_ 38.98 

Centers, Chairs. Bolsters 1,528.00 


Total ..$2,645.70 


Dupont Circle 
Underpass 


Bolts___ 

_$ 5537 

Washers_ . 

4.00 

Beam Hangers_ 

_ 75.00 

Rubble 

_1,128.60 

Total - 

_S1362.97 1 


Upon the basis of these findings of fact, the Board held 
that the total amount of such materials, $3,908.67, was er¬ 
roneously included in the basis and that the tax should be 
reduced by a sum equal to 2 per centum of $3,908.67 or 
$78.17 (App. 21A). 

The Board further found as a fact that in the construc¬ 
tion of the General Accounting Office Building there were 
used form ties in the pouring of concrete in the amount of 
$474.40 and that approximately one-half of each form tie 
was embedded in the concrete, leaving the ends protruding 
from the side and that such ends were cut off and scrapped 
with no salvage value. Upon the basis of such facts the 
Board was of opinion, and accordingly held, that the cutt¬ 
ing off of the protruding ends of the form ties to give the 
concrete wall a uniform surface was incidental and that 
within the intent of Section 1101 of the Regulations (infra 
p. 15) the entire amount of the form ties erroneously 
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included in the tax base and that the tax should be reduced 
by a sum equal to 2 per centum of $474.40 or $9.48 (App. 
20A, 21 A, 22A). 

The Board also found that concrete curing paper was 
used in the construction of the General Accounting Office 
Building and that some part of the same was physically in¬ 
corporated in the building. The Board stated, however, 
that the testimony failed to disclose just what portion was 
so incorporated and that it was therefore unable to make an 
appropriate finding. The Board held that the entire amount 
of the cost of the concrete curing paper, $2,051.79, should 
remain in the tax basis and held similarly with respect to 
the item of nails in the amount of $912.50 (App. 22A). 

The Board held that the remaining items in the basis 
for the tax, consisting of materials (such as form lumber, 
nails), equipment, machinery, paper cups, towels and the 
like, electricity, oil, gasoline, acetylene and oxygen, none 
of which was physically incorporated in or became part of 
any real property, but which were either wholly or partially 
consumed in the process of construction, were properly in¬ 
cludible in the tax basis (App. 22A, 23A). 

Based upon the aforementioned findings and rulings, the 
Board held that the taxpayer was entitled to a refund of 
taxes in the amount of $155.65 for the Month of September 
1949, computed as follows (App. 23A): 


“Items Amount Tax 

Rented Concrete Forms, The Editors Building ... $3,400.00 $ 68.00 

Physically incorporated in General Accounting 
Office Building and Dupont Circle Underpass __ 3,908.67 78.17 

Form Ties partly physically incorporated in 
General Accounting Office Building- 474.40 9.48 


Tax Refund Due- $155.65 

Plus proportionate part of penalty and interest_ 42.42 


Total Refund Due _ $198.07” 
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On June 25, 1952, the Board entered its decision holding 
the taxpayer entitled to a refund of $198.07 with interest 
rhereon at the rate of 4 per centum from September 28,1951 
(the date of payment of the tax—App. 10A), until the date 
of refund (App. 24A). 

On July 22, 1952, the taxpayer filed a petition for review 
of the decision of the Board by this Court (App. 24A). 

STATUTES AND REGULATIONS INVOLVED 

The following provisions of the District of Columbia Use 
Tax Act 1 are involved: 

Section 201(a) of said Act provides, insofar as here 
pertinent, as follows: 

“ ‘Retail sale’, ‘sale at retail’, and ‘sold at re¬ 
tail’ means all sales in any quantity or quantities 
of tangible personal property, whether made with¬ 
in or without the District, and services, to any per¬ 
son for the purpose of use, storage, or consump¬ 
tion, within the District, taxable under the terms of 
this title. These terms shall mean all sales of tan¬ 
gible personal property to any person for any pur¬ 
pose other than those in which the purpose of the 
purchaser is to resell the property so transferred 
in the form in which the same is, or is to be, re¬ 
ceived by him, or to use or incorporate the prop¬ 
erty so transferred as a material or part of other 
tangible personal property to be produced for sale 
bv manufacturing, assembling, processing, or re¬ 
fining. For the purpose of the tax imposed by this 
title, these terms shall include, but shall not be 
limited to, the following: 

* • • « # v '*> * • • • 

“(2) The sale of natural or artificial gas, oil, 
electricity, solid fuel or steam, when made to any 
purchaser for purposes other than resale or for 
use in manufacturing, assembling, processing or 
refining. 

1 Act of Mav 27. 1949, 63 Stat. 124. et seq.. Section 47-2701, et seq., D. C. 
Code. 1951. 
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“(3) The sale of material used in the construc¬ 
tion, and of materials used in the repair or altera¬ 
tion, of real property, which materials, upon com¬ 
pletion of such construction, alterations, or re¬ 
pairs, become real property, regardless of whether 
or not such real property is to be sold or resold. 

“(4) The grant of the right to continuous pos¬ 
session or use of any article of tangible personal 
property granted under a lease or contract if such 
grant of possession would be taxable if outright 
sale were made; in such event such lease or con¬ 
tract shall be considered the sale of such article 
and the tax shall be computed and paid by the 
vendor upon the rentals paid.” 2 

Section 212 of said Act provides as follows: 

“Beginning on and after the first day of the 
first month succeeding the sixtieth day after the ap¬ 
proval of this Act, there is hereby imposed and 
there shall be paid by every vendor engaging in 
business in the District and by every purchaser a 
tax on the use, storage, or consumption of any tan¬ 
gible personal property and services sold or pur¬ 
chased at retail sale. The tax hereby imposed shall 
be at the rate of 2 per centum of the sales price of 
the tangible personal property or services rendered 
or sold.”* 

Section 215 of said Act provides as follows: 

“If a purchaser has not reimbursed for the tax 
such vendors or retailers as are required or author¬ 
ized to pay the tax, as the case may be, such pur¬ 
chaser shall file a return as hereinafter provided 
and pay to the Collector 2 per centum of the total 
sales prices of property and services purchased at 
retail sale.” 4 . 

Sec. 47-2701.1 (a). D. C. Code. 1951. 

Sec. 47-2702. D. C. Code, 1951. 

Sec. 47-2705, D. C. Code. 1951. 
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Section 216 of said Act provides as follows: 

# 

“The tax imposed by this title shall not apply to 
the following: 

“ (a) Sales upon which taxes are imposed under 
title I of this Act. 

“(b) Sales exempt from the taxes imposed 
under title I of this Act. 

“(c) Sales upon which the purchaser has paid 
a retail sales tax or made reimbursement therefor 
to a vendor or retailer under the laws of anv State 

w 

or territorv of the United States.’’ - ' 

In connection with said Sec. 216 of the Use Tax Act, 
among the sales which are exempt from the taxes imposed 
under the Sales Tax Act, and hence, if applicable, would be 
exempt under the Use Tax Act, are those contained in Sec¬ 
tions 128(a) and (k) of the District of Columbia Sales Tax 
Act. Those sections of the Sales Tax Act are quoted on 
page 4 of petitioner’s brief. 

Section 1101 of the Regulations Pertaining to Sales and 
Use Taxes, promulgated July 12, 1949, by the Commission¬ 
ers of the District of Columbia, provides, insofar as here 
pertinent, as follows: 

“Sec. 1101. Sales of material used in the con¬ 
struction, repair, or alteration of real property .— 

A taxable ‘ retail sale ’ includes the sale of material 
used in the construction, repair, or alteration, of 
real property, which material becomes real prop¬ 
erty upon completion of the work, regardless of 
whether or not such real property is to be sold or 
resold. As used herein, the word ‘contractor’ in¬ 
cludes ‘subcontractor’. Responsibility for filing 
returns and paying the tax with respect to differ¬ 
ent types of contract for such construction is fixed 
as follows: 

# «_# e ■* *> * * # 


3 Spc. 47-2706. D. C. Code. 1951. 
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“ (b) Under all other contracts, except as other¬ 
wise provided herein, the contractor shall be deem¬ 
ed the purchaser (consumer) of the materials used 
and shall either reimburse his registered vendor 
(wholesaler or retailer) for the tax paid by such 
vendor, or file returns for the use or consumption 
of such materials as the case may be and pay the 
tax as purchaser (consumer). Examples of such 
contracts are those in which the contractor: 

“(1) Agrees to furnish materials and services 
for a lump sum; 

“(2) Agrees to furnish the materials and ser¬ 
vices on a cost-plus basis; 

“(3) Agrees to furnish the materials and ser¬ 
vices with an upset or guaranteed price which may 
Tiot be exceeded. 

######*#* 

“ (d ) Where a contractor enters into a construc¬ 
tion contract with a semipublic institution holding 
a valid exemption certificate, or with the United 
States or District Governments or instrumentali¬ 
ties thereof, such contractor may purchase such 
materials and supplies as are to be physically in¬ 
corporated in and become real property without 
payment of the tax and shall not charge any such 
‘•emipublic institution, or government or any in¬ 
strumentality of such government, reimbursement 
for any sales or use tax thereon. The contractor 
shall in the case of such exempt purchases furnish 
his suppliers with a purchaser’s certificate in the 
following prescribed form: 
**•**.*••* 

“ (1) If the contractor is unable to designate the 
exact amount of materials and supplies to be cov¬ 
ered by such exempt purchase certificate, he may 
estimate the amount of such purchases and he shall 
be held strictly accountable for any use tax due the 
District thereon in the event of any use thereof 
other than the incorporation of such material and 
supplies in the real property of the exempt semi¬ 
public institution or government agency. 
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“(2) The contractor shall maintain adequate 
records to support his use of such materials and 
supplies purchased by use of exempt purchase 
certificates and to show the disposition of all ma¬ 
terial and supplies so purchased. 

“ (3) Where a contractor uses materials or sup¬ 
plies by using them in the construction, repair or 
alteration of real property for an exempt semipub¬ 
lic institution or government agency, and such con¬ 
tractor has already paid the sales or use tax on 
such materials or supplies at the time or purchase, 
he may deduct the purchase price of the same on 
his next monthly return as an adjustment.” 

These Regulations are set forth in full in State and Local 
(CCH), Paragraphs 64,000, et seq., and in 2 State and Local 
Tax Service, “Sales Tax” (PH), Paragraphs 21,500, et. seq. 

SUMMARY OF ARGUMENT 

Section 128(k)*, infra, provides for the exemption of the sales 
of goods made pursuant to bona fide contracts entered into prior 
to the date of the approval of the Act only if “there is a contract 
in writing signed by the purchaser and vendor which imposes an 
unconditional liability on the part of the purchaser to buy the 
goods covered thereby at a fixed price and without escalator 
clause, and an unconditional liability on the part of the vendor 
to deliver a definite quantity of such goods at the contract price.” 
In the case at bar, there was no contract in writing between peti¬ 
tioner and its vendors for the purchase of the materials used by 
petitioner in the performance of its lump sum contracts and, 
hence, petitioners purchase and use of such goods were not 
exempt under that section. 

Contractors using materials and services in performance of 
lump sum contracts are not vendors making sales at retail of such 
material and services to the parties with whom they contract. It 
is clear, therefore, that petitioner, in fulfilling its obligations under 

* Both sections are made applicable to the provisions of the Use Tax Act, infra, 

p. 20. 
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lump sum contracts with the United States and District of Co¬ 
lumbia Governments, was not making sales of tangible personal 
property, services, etc, to those governments within the m eanin g 
of Section 128(a)*, i nfra, which grants exemption of the gross 
receipts from sales “to the United States or the District or any 
instrumentality thereof.” 

Under most sales and use tax statutes, and regulations promul¬ 
gated thereunder, and, as here pertinent, under Section 1101 of 
the Regulations, contractors under lump sum contracts arc deem¬ 
ed to be the purchasers or ultimate consumers of the materials 
used, and as such, must cither reimburse their vendors for the 
sales tax paid by such vendor or file returns and pay the use tax 
for the use or consumption of such materials. The exemption 
provided by paragraph (d) of said Section 1101, i nfra, does not 
serve to exempt petitioner’s purchase and use of the materials 
in connection with its contracts with United States and District 
Governments because such materials were not physically 
incorporated in and did not become a part of the real property. 

The statute involved is not retroactive since the taxable events, 
the purchase and use of the property, took place subsequent to the 
effective date of the statute. 

The statute involved is not unconstitutional as impairing the 
obligation of contracts. Increasing taxation or adding a new tax 
does not impair the obligation of contracts. Even if the statute 
did impair the obligation of petitioner’s contracts, it would still 
not be unconstitutional since Article I, Section 10 of the Federal 
Constitution is directed to the States and not to the Federal Con¬ 
gress which enacted the statute in question. 

ARGUMENT 

L Petitioner’s Use of the Property Involved was Clearly Subject 
to Tax 

Petitioner has stated some 12 questions as being pre¬ 
sented in this appeal (inside cover of petitioner’s brief). 
However, in the view of counsel for the respondent, the only 
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question presented is whether or not petitioner’s purchase 
and use of the property and services involved are properly 
subject to the District of Columbia Use Tax. 

The taxes involved in this proceeding were District of 

Columbia use taxes assessed pursuant to the provisions of 

Title II of the District of Columbia Revenue Act of 1949 6 . 

# 

Under the provisions of Section 201(a) of the Use Tax 
statute the words “retail sale” and “sale at retail” are de¬ 
fined to include specifically: 

“(2) The sale of natural or artificial gas, oil, 
electricity, solid fuel or steam, when made to any 
purchaser for purposes other than resale or for 
use in manufacturing, assembling, processing or 
refining. 

“(3) The sale of material used in the construc¬ 
tion, and of materials used in the repair or altera¬ 
tion, of real property, which materials, upon com¬ 
pletion of such construction, alterations, or repairs, 
become real property, regardless of whether or not 
such real property is to be sold or resold. 

“(4) The grant of the right to continuous pos¬ 
session or use of any article of tangible personal 
property granted under a lease or contract if such 
grant of possession would be taxable if outright 
sale were made; in such event such lease or con¬ 
tract shall be considered the sale of such article 
and the tax shall be computed and paid by the ven¬ 
dor upon the rentals paid.” 

Under Section 206 of the Act, the word “use” is defined 
to mean “the exercise by any person within the District of 
any right or power over tangible personal property and 
services sold at retail, whether purchased within or with¬ 
out the District by a purchaser from a vendor.” 

There are, however, as the Board pointed out (App. 17A, 
18A), certain exemptions provided by statute and regula- 


« Act of May 27. 1949. 63 Stat. 112. 
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tions which served to exempt the use of some of the prop¬ 
erty involved. 

Section 128(k) of the Sales Tax Act 7 provides as follows: 

“Sales of goods made pursuant to bona fide con¬ 
tracts entered into before the date of approval of 
this Act: Provided, That there is a contract in writ¬ 
ing signed by the purchaser and vendor w'hich im¬ 
poses an unconditional liability on the part of the 
purchaser to buy the goods covered thereby at a 
fixed price and without escalator clause, and an 
unconditional liability on the part of the vendor to 
deliver a definite quantity of such goods at the con¬ 
tract price.” (Made applicable to the Use Tax Act 
under the provisions of Section 216(b) of the Use 
Tax Act.) 

As applicable to the case at bar, the above statutory pro¬ 
vision served to exempt the rental of certain forms for pour¬ 
ing concrete under a written agreement which the taxpayer 
and Gateway Erectors, Inc., entered into prior to the date 
of the approval of the Act. The Board held the inclusion 
of the amount of the rental of such forms to be clearlv er- 
roneous (App. 18A), and accordingly held the petitioner en¬ 
titled to a refund of the tax upon that amount (App. 23A, 
24A). No issue is involved with respect to this item. 

Section 1101(d) of the Regulations provides as follows: 

“Where a contractor enters into a construction 
contract with a semipublic institution holding a 
valid exemption certificate, or with the United 
States or District Governments or instrumentali¬ 
ties thereof, such contractor may purchase such 
materials and supplies as are to be physically in¬ 
corporated in and become real property without 
payment of the tax and shall not charge any such 
semipublic institution, or government or any in- 

7 Ibid. Footnote 6. 63 Stat. 112. et seq. 
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strumentality of such government, reimbursement 
for any sales or use tax thereon. The contractor 
shall in the case of such exempt purchases furnish 
his suppliers with a purchaser’s certificate in the 
following prescribed form: # * (supra, p. 16.) 

In connection with the foregoing quoted Regulation, it 
should be noted that the Board held that the materials and 
supplies which were incorporated in and became part of the 
General Accounting Office Building and the Dupont Circle 
Underpass were exempt under that section of the Regula¬ 
tions (App. 20A-23A). Such holding was, we believe, 
proper under the Regulations since the construction con¬ 
tracts for those two jobs were with the United States and 
District of Columbia governments. Thus the Board gave 
full effect to the quoted Regulation. 

Section 128(a) of the Sales Tax Act (Pet. Brief p. 4) 
grants exemption of the gross recqQj^s from sales “to the 
United States or the District or any instrumentality there¬ 
of.” This section of the Sales Tax Act is made applicable 
to the Use Tax Act under the provisions of Sec. 216(b). 
The Board held that inasmuch as the Editors Building was 
constructed for a private owner, the provisions of Section 
1101(d) of the Regulations were inapplicable (App. 20A, 
21A). For reasons hereinafter stated, the Board was cor¬ 
rect in so ruling. 

It is respondent’s contention that petitioner’s purchase 
and use of all the other property and services involved in 
this proceeding was properly subject to the Use Tax. 

Aside from the rental agreement for the concrete pouring 
forms hereinbefore mentioned, petitioner produced no writ¬ 
ten contracts dated prior to May 27, 1949, between it and 
its vendors with respect to the purchase of any of the 
property which it used in the construction of the buildings 
in question. It will be observed that the proviso to Section 
12S(k) specifically requires that there be a contract in writ¬ 
ing, entered into prior to May 27, 1949, signed by the pur- 
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chaser and vendor, imposing an unconditional liability on 
the part of the purchaser to buy the goods covered thereby 
at a fixed price and without escalator clauses, and an un¬ 
conditional liability on the part of the vendor to deliver a 
definite quantity of such goods at the contract price. The 
facts of the instant case clearly show that petitioner’s pur¬ 
chases and use of the property and services involved do not 
come within the exemption granted under Section 128(k). 

Petitioner apparently proceeds upon the erroneous the¬ 
ory that these three construction contracts are contracts 
for the “Sales of goods,” within the meaning of Section 
128(k), and that since all three were executed prior to the 
date of the approval of the Act, its purchases of goods sub¬ 
sequent to the date of the approval of the Act are exempt. 
Such theory results from a tortured construction of the 
statute. If petitioner’s theory was correct it would render 
the provisions of the Use Tax practically ineffective. For 
example, under petitioner’s theory, if an architect signed a 
contract prior to May 27, 1949, to draw plans for an office 
building and such undertaking required his purchase after 
May 27, 1949, of special equipment, such as drawing 
boards, papers, dividers, etc., of types which he had not 
previously had an occasion to use, his purchases and use of 
such material would be exempt upon the theory that they 
were purchased and used pursuant to the terms of a con¬ 
tract executed prior to the date of the statute. This is just 
one example of what would be the result of the construction 
of Section 128(k) urged by petitioner. 

As the Board pointed out, Section 201(a)(3) of the 
statute specifically includes as being subject to the use tax 
material used in the construction of real property. After 
quoting subparagraphs (2), (3) and (4) of Section 201(a), 
supra , the Board observed that: 

“* * * it would seem that all of the materials, 
supplies and services used by the petitioner in 
completing the three * * * projects (those here in- 
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volved) were subject to the sales (use) tax.’’ 
(Parenthetical matter supplied—App. 17A.). 

Generally speaking, under most sales and use tax statutes, 
lump sum contractors operating under contracts similar to 
those involved are treated as the ultimate users of the ma¬ 
terial and hence liable for the use tax. As is stated in 1 All 
States Sales Tax Reporter (CCH), paragraph 7-100, page 
7131, in part: 

“Most of the states have gone into great detail 
in an effort to make the law clear respecting the 
tax liability of contractors. This has resulted in 
numerous regulations covering a wide range of ma¬ 
terial. 

“Basically, sales to contractors may be divided 
into two classes: Those in which the contractor 
agrees, for a lump sum, to furnish the materials, 
supplies and necessary service, and those in which 
the contractor agrees to furnish the materials and 
supplies at a fixed price, while an additional 
amount is stipulated for additional contractual ob¬ 
ligations. 

“In the former case the contractor is usuallv 

* 

considered a user or consumer and incurs tax 
liability as he purchases materials and supplies. 

In the latter case the contractor is usually con¬ 
sidered a retailer. The materials and supplies 
purchased by him are sold, by him, to the con¬ 
tracting party separate and apart from the incor¬ 
poration in the work to be performed. Thus, pur¬ 
chases made by such a contractor are exempt as 
purchases made for resale, while their subsequent 
sale to the contracting party is taxable as a retail 
sale.” 

Section 1101 of the Regulations promulgated by the Com¬ 
missioners embodies the general theories outlined in the 
foregoing quotation. Under Section 1101(a) it is provided 
that a contractor is deemed to be a vendor making a taxable 
sale at retail if he agrees to sell the materials used at an 
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agreed price for such materials, or at the regular retail 
price, and to perform the work either for an additional price 
or on the basis of time consumed. In such cases the con¬ 
tractor (vendor) is required to furnish the resale certificate 
to the person from whom he buys the material used. Under 
Section 1101(b), on the other hand, a contractor construct¬ 
ing, repairing or altering real property under any other 
type of contract, including of course, a lump sum contract, 
is deemed to be the consumer of the material used and must 
either reimburse his vendor for the sales tax or pay the use 
tax himself for his use or consumption of such materials as 
he may use in fulfilling his obligations under the contract. 

It is true that under Section 1101(d), the Commissioners 
did exempt a contractor’s purchase and use of materials 
which are to be physically incorporated in and become real 
property of the United States or District Governments. 
Concerning this paragraph of Section 1101 of the Regula¬ 
tions, the Board observed that it “stretches the statute a 
long way, and perhaps unduly enlarges it” (App. 20A). 
The Board was undoubtedly correct in its view that the 
reason underlying the promulgation of Section 1101(d) was 
that of “keeping down costs of construction of United 
States and District of Columbia buildings” (App. 19A). 
The Board found that certain of the materials used in the 
construction of the General Accounting Office Building and 
the Dupont Circle Underpass were physically incorporated 
into those structures and hence held that petitioner was 
entitled to a refund of the tax which it paid on such ma¬ 
terials (App. 21 A, 22A). Thus, the Board gave petitioner 
the relief which the Commissioners intended it should have 
under Section 1101(d) and which relief may have been more 
than the statute permitted. 

Petitioner’s theory that its purchase and use of the ma¬ 
terials and services involved in the construction of the Gen¬ 
eral Accounting Office Building and the Dupont Circle 
Underpass were exempt under Section 128(a) (Pet. Brief 




p. 8) is necessarily predicated upon the theory that it sold 
such materials and services to the United States Govern¬ 
ment and the District of Columbia Government. It is true 
that Section 128(a) grants exemption with respect to the 
gross receipts from sales “to the United States or the Dis¬ 
trict or any instrumentality thereof” but the sale of the 
materials and services used in the construction work in¬ 
volved in this proceeding was to the contractor and not the 
United States or the District of Columbia. Generally 
speaking, contractors are held, under sales and use tax 
statutes, to be the ultimate consumers of the tangible per¬ 
sonal property used in the construction of improvements to 
real estate. See 163 A. L. R. 276, 291; Atlas Supply Co. v. 
Maxwell, 212 N. C. 624, 194 S. E. 117; Wiseman v. Gillioz, 
192 Ark. 950, 96 S. W. 2d 459; Duhame v. State Tax Com¬ 
mission, 65 Ariz. 268, 179 P. 2d 252; Craftsman Painters & 
Decorators, Inc., et al. v. Carpenter, 111 Colo. 1, 137 P. 2d 
414; Layne Central Co. v. Curry, 243 Ala. 165, 8 So. 2d $39; 
Volk v. Evatt, 142 Ohio St. 335, 52 N. E. 2d 338; State v. 
Christhilf et al., 170 Md. 586, 185 A. 456. In the Christhilf 
case, supra, the Court of Appeals of Maryland, quoting 
. from York Heating & Ventilating Company v. Flannery, 87 
Pa. Super. 19, stated as follows: 

“ ‘The contract in suit was in no sense a contract 
of sale. It was a construction contract. * * * It 
would be just as proper to call a contract for the 
construction of a building a sale of the stone, brick, 
cement, wood, etc., which entered into the erection 
of the building.’ ” 

So here petitioner’s purchase and use of.the property 
and services involved constituted no sale of such property 
and services to the United States (see Alabama v. King , 
314 U. S. 1, 12, 86 L. Ed. 3, 62 S. Ct. 43) or the District of 
Columbia; petitioner was the ultimate consumer of the 
property and as such was clearly liable for the use tax. 
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The statute specifically includes for tax, under the use tax 
statute, the sale of natural or artificial gas, oil, electricity, 
solid fuel or steam when made to any purchaser for pur¬ 
poses other than resale for use in manufacturing, process¬ 
ing, assembling or refining, the sale of material used in the 
construction, repair or alteration of real property, which 
materials upon completion of such construction, alterations 
or repair become real property regardless of whether or not 
such property is to be sold or resold and the grant of the 
right to continuous possession or use of any article of tangi¬ 
ble personal property granted under a lease or contract if 
such grant of possession w’ould be taxable if outright sale 
were made. The statute thus specifically includes all of the 
property involved in this case since petitioner’s use of such 
property and services are not exempt under the provisions 
of Section 128(a), 128(k) or Regulation 1101. The tax was 

clearlv assessable. 

» 

II. The Statute and its Application are Valid 

In its petition for cancellation of the taxes involved, 
petitioner alleged, inter alia , that “the assessment was 
retroactive, unconstitutional, and discriminatory” (App. 
4A). Somewhat similar contentions are made throughout 
petitioner’s brief on appeal. As we understand petition¬ 
er’s contentions with respect to the constitutionality of the 
statute, they are as follows: (1) The statute is retroactive 
in its operations (Pet. brief p. 9); and (2) The statute im¬ 
pairs the obligations of petitioner’s contracts (Pet. brief p. 
28). It seems quite obvious that the statute involved is not 
unconstitutional because of being retroactive in its appli¬ 
cability. Petitioner purchased and used all the property 
involved subsequent to the date of the approval of the 
statute. Such purchase and use were the taxable events. 
If it be true that “a statute is not retroactive merely be¬ 
cause it draws upon antecedent facts for its operation”, 
Neild, et ah v. District of Columbia, 71 App. D. C. 306, 110 
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F. 2d 246, then, a fortiorari, the statute involved which does 
not draw upon antecedent facts for its operation is certainly 
not invalid for being retroactive. 

Petitioner says, on page 23 of its brief, that “The Fed¬ 
eral Government, the lawmaking authority for the District 
of Columbia, having executed a contract for a lump sum for 
the building of the General Accounting Office Building, be¬ 
fore the enactment of the District of Columbia Sales and 
Use Tax Act, has no constitutional authority to pass an act 
compelling the appellant to pay taxes out of the lump sum 
so contracted for. This is an impairment of the contract of 
the appellant.” Petitioner makes the same contention with 
respect to its contract with the District of Columbia. On 
page 24 of its brief, in apparent support of these conten¬ 
tions, petitioner refers to Article I, Section 10 of the Con¬ 
stitution of the United States. That provision, however, 
is, of course, directed to the States and not to the Federal 
Congress. While respondent does not for a moment concede 
that the statutes in question impaired the obligations of any 
contracts of petitioner or anyone else, 8 the plain fact is that 
even if it did so it would not be unconstitutional. The 
statute involved was enacted by the Federal Congress in the 
exercise of its exclusive power to legislate for the District 
of Columbia under Article I, Section 8, Clause 17 of the 
Constitution. When Congress so legislates, it does so as a 
legislature of national capacity. Neild, et al. v. District of 
Columbia, supra. It is well established that the Federal 
Constitution, while forbidding the States from passing laws 
impairing the obligation of contracts, does not forbid Con¬ 
gress from impairing the obligation of contracts so long as 
its acts do not amount to a deprivation of property without 
due process of law.' - ' 

8 “Increasing taxation or adding a new tax does not impair the obligation of 
a contract. It is true that the law as it existed at the time the contract was 
made, is a part of the contract, but so is the law with reference to the state’s 
power of taxation. * * *” Wiseman v. Gillioz , svpra. 

9 Hepburn v. Griswold, S Wall. 603, 19 L. Ed. 513; Union Pacific R . 
Co. v. United States, 99 U. S. 700, 25 L. Ed. 496; Mitchell v. Clark, 110 U. S. 
633. 28 L. Ed. 279. 4 S. Ct. 170. 
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CONCLUSION 

The findings of fact, conclusions of law and decision of the 
Board of Tax Appeals in this case were proper and the deci¬ 
sion, therefore, should be affirmed. 

Respectfully submitted, 

Vkrnon K. West. 

Corporation Counsel. I). 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Harry L. Walker, 

Assistant Corporation Counsel, D. C ., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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PETITION OF JOHN McSHAIN, INC. FOR 
REHEARING OF THE APPEAL BEFORE 
THE COURT SITTING IN BANC. 


The petitioner, John McShain, Inc. respectfully peti¬ 
tions this Honorable Court for a rehearing in the above 
entitled cause before the Court sitting in banc. 

In support of this petition, the petitioner respectfully 
represents to this Honorable Court as follows: 

Petitioner reserves its position as to each of the 
points argued at the hearing of the appeal. However, in 
this petition, it addresses itself to certain features of 
the decision, wherein petitioner believes the Court may 
be convinced its result is based upon application of in¬ 
correct legal principles. 

Point A. This Court neglected to render an opinion in 
re the application of the principle of law previously estab¬ 
lished by this Court in the case of U. S. vs. Chas. H. 
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Tompkins, 63 App. D.C. 332; 72 F.2d 383, wherein and 
whereby this Court definitely fixed the law of the District 
of Columbia to be that “form lumber” was definitely con¬ 
sidered to be real estate when “such materials and sup¬ 
plies are to be physically incorporated in and become real 
property”. (Section 1101-D of the Use Tax Act quoted 
on page 4 of petitioner’s brief). 

Following the law as established in said Tompkins 
case, “form lumber” should therefore have been exempt 
from the said tax by virtue of the said Section 1101-D 
of the Use Tax Act. A complete analysis of this point 
was fully set out on pages 17, 18, 19 and 20 of petitioner’s 
brief. 

Point B. Due to lack of clarity in petitioner’s presen¬ 
tation, or because the Court misunderstood or misinter¬ 
preted the point in relation to the phrase “pursuant to” 
as used in Section 128-K of the Act quoted on page 4 of 
petitioner’s brief, error was committed. 

The petitioner’s contention is that all the materials pur¬ 
chased after the date of the Act -were “made pursuant to” 
the three original contracts in question, all of which 
were entered into prior to the date of the Act. This 
point was set out on page 9 of petitioner’s brief, para¬ 
graph (e); also, on pages 25 and 26 of said brief. 

The opinion of the Court on this point was based on 
the fact that petitioner’s claim for exemption, under 
“made pursuant to” was on the theory, that the materials 
were being sold to the contractor and not to the Govern¬ 
ment, citing Alabama vs. King and Boozer, 314 U.S. 1, 
whereas the point intended was as above set forth. 

Point C. The Court in its opinion ruled that the Gov¬ 
ernment has a right to impose taxes for more revenue, 
and that is a risk which is taken by all citizens alike. 
This, we concede, but the point which the petitioner raised 
on page 9, paragraph (f) of its brief was that in the 
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ease at Bar the tax was imposed upon a contract which 
an individual had with the Government itself. In other 
words, our contention is that it is manifestly unfair for 
anyone, and certainly should include our Government, to 
enter into a valid contract for an established price and 
then diminish the consideration in any manner whatso¬ 
ever, including diminishing it by taxation. It is morally 
unfair, and inasmuch as the Court did not directly touch 
upon it, the petitioner believes it is fairly entitled to a 
rehearing. 

WHEREFORE, petitioner prays that the Court will 
grant a rehearing in banc, for the following reasons: 

1. The case involves a question of extraordinary im¬ 
portance. 

2. The petitioner believes it to be a case of first im¬ 
pression. 

3. That the decision will result in a burden being im¬ 
posed upon the Federal Government in all of its 
building operations in the District of Columbia be¬ 
cause if the decision is allowed to stand, the contracts 
hereafter submitted on Government projects by the 
contractors will include the amount of the tax, and 
will be passed on to the Federal Government. 

4. In modern construction, concrete work is becoming a 
major factor, and incidental thereto is the costly item 
of “form lumber”. Full consideration should be 
given to the question of “form lumber” which question 
seems to be now uncertain due to the decision in this 
case conflicting with the decision in the Tompkins case, 
63 App. D.C. 332; 72 F. 2d 383. 

Respectfully submitted, 

Fred J. Rice & Michael M. Doyle 

By Fred J. Rice 

Attorneys for Petitioner. 



4 


CERTIFICATE OF COUNSEL 

Fred J. Rice, one of the attorneys for petitioner, here¬ 
by certifies that he has read the foregoing petition, and 
that the same is filed and presented in good faith and not 
for the purpose of delay. 


Feed J. Rice 


'Jnited States Court of Appeals 
For the 

District of Columbia Circuit 

FILED JUL.17 1S53 

IN THE 

United States Court of 

foe the District of Columbia Circuit 
No. 11,543 

John McShain, Inc., Petitioner, 
v. 

District of Columbia, Respondent. 

Answer of the District of Columbia to the Petition for 

Rehearing En Banc 

_ t 

The instant petition presents no new matter. 

Point A. 

Petitioner takes the position that this Court neglected to 
render an opinion 

“in re the application of the principle of law previ¬ 
ously established by this Court in the case of U. S. 
vs. Chas. H. Tompkins , 63 App. D. C. 332; 72 F. 2d 
383, wherein and whereby this Court definitely 
fixed the law of the District of Columbia to be that 
‘form lumber’ was definitely considered to be real 
estate when ‘such materials and supplies are to be 
physically incorporated in and become real prop¬ 
erty’.” 

The Tompkins case involved the question of the right of a 
seller to recover on a government contractor’s bond for the 
value of lumber furnished by him to the contractor for use 






2 


in making concrete forms. It is not apposite to the case at 
bar. As this Court pointed out in its opinion. 

“In respect of the contracts with the Federal 
Government and the District, the Tax Court gave 
petitioner the benefit of this regulation as to cer¬ 
tain items (e.g., cinders and rubble) which it held 
to be physically incorporated in, and part of, the 
real property. Other items which were consumed 
in the course of construction, such as lumber for 
making forms, * * * were held by the Tax Court 
to be outside the scope of Section 1101(d).” 

Speaking with reference to the forms, this Court added in 
a footnote “3” as follows: 

“The lumber was used to make forms or molds to 
hold wet concrete in place during the construction 
of walls. This form lumber was stripped away 
from the concrete after it had hardened. The forms 
depreciated about 20 per cent after each use, and 
eventually were discarded. Parenthetically, we 
note that the validity of Section 1101(d) was not 
in issue in this case.” 

It seems clear, therefore, in view of the foregoing that 
this Court, as well as the Tax Court, gave petitioner the 
benefit of Section 1101(d) of the Regulations by exempting 
that portion of the material which was physically incor¬ 
porated in and became part of the real property. The Tax 
Court found that “None of the lumber was physically in¬ 
corporated in the building” (i.e., General Accounting Office 
Building, App. 22A, 23A). 

Point B. 

As Point B of the instant petition, petitioner repeats the 
argument it made in its brief on appeal in connection with 
Section 128(k) of the statute. It still insists that its pur¬ 
chase and use of the materials in question were made “pur¬ 
suant to” written contracts entered into prior to the effec- 
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tive date of the statute and are therefore exempt under that 
section. In the petition, however, as in its brief, petitioner 
overlooks the fact that there were no contracts in writing 
between it and its vendors for the purchase and sale of the 
material in question which were entered into prior to the 
effective date of the statute. This fact, of course, precludes 
the application of Section 128 (k). Petitioner apparently 
recognized this fact when it said, on page 25 of its brief, 
inter alia, that 

“ * • • the only possible justification for the 
District claiming a tax is Sec. 128 (k) of the Act 
stating ‘provided there is a contract in writing, 
etc.’ ” 


Point G . 

In Point C petitioner presents no new argument on the 
constitutionality of the statute; it merely concludes that the 
application of the tax “is morally unfair”. 

For the foregoing reasons, it is submitted that the instant 
petition for a rehearing en banc should be denied. 


Respectfully submitted, 

Vernon E. West, 
Corporation Counsel, D. C., 


Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 


Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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CERTIFICATE OF SERVICE 

It is hereby certified that a copy of the foregoing Answer 
of the District of Columbia to the Petition for Rehearing 
En Banc was mailed, postage prepaid, to Fred J. Rice, Esq., 
and Michael M. Doyle, Esq., attorneys for Petitioner, 1025 
Connecticut Avenue, N. W., Washington, D. C., this 17th 
day of July 1953. 


Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorney for Respondent, 

District Building, 

Washington 4, D. C. 




